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Washington, Friday, February 2, 1940 


The President 


EXECUTIVE ORDER 

Extending the Limits of the Customs 
Port of Entry of Charleston, South 
Carolina, in Customs Collection Dis¬ 
trict Number 16 (South Carolina) 

By virtue of the authority vested in me 
by section 1 of the Act of August 1, 1914, 
38 Stat. 609, 623 (U.S.C. title 19, sec. 2), 
It is ordered that the limits of the customs 
port of entry of Charleston, South Caro¬ 
lina (the headquarters port of Customs 
Collection District Number 16), be, and 
they are hereby, extended to include all 
points in Charleston Harbor, and all 
points on the Ashley and Cooper Rivers 
and their tributaries within ten miles 
from the corporate limits of the city of 
Charleston. 

This order shall become effective thirty 
days from the date hereof. 

Franklin D Roosevelt 
The White House, 

January 31, 1940. 

[No. 83351 

(F R. Doc. 40-483; Filed. February 1. 1940; 

10:32 a. m.I 


Rules , Regulations , Orders 


TITLE 14—CIVIL AVIATION 

CHAPTER I—CIVIL AERONAUTICS 
AUTHORITY 

I Amendment 33, Civil Air Regulations) 
Amendment of Definitions and Re- 
Designation of Control Airports, 
Control Zones of Intersection. Radio 
Fixes, and Airway Traffic Control 
Areas 

At a session of the Civil Aeronautics 
Authority held at its office in Washing¬ 
ton, D. C. on the 30th day of January 

1940. 

Acting pursuant to the authority 
vested in it by the Civil Aeronautics Act 


of 1938, particularly sections 205 (a) and 
601 (a) of said Act, and finding that its 
action is desirable in the public interest 
and is necessary to carry out the provi¬ 
sions of, and to exercise and perform 
its powers and duties under said Act, 
the Civil Aeronautics Authority hereby 
amends the Civil Air Regulations as 
follows: 

Effective March f, 1940, Part 60 of the 
Civil Air Regulations is amended as 
follows: 

1. By amending section 60.100 to read 
as follows: 

5 60.100 (Unassigned). 

2. By amending section 60.101 to read 
as follows: 

§ 60.101 (Unassigned). 

3. By amending section 60.102 to read 
as follows: 

§ 60.102 (Unassigned). 

4. By amending section 60.103 to read 
as follows: 

§ 60.103 Control zone. A control zone 
is the air space above that area on the 
surface of the earth within 3 miles of 
the center of an airport designated by 
the Authority as a control airport, and 
within *4 mile of a line extended from 
the center of such airport to the radio 
range station established for the pur¬ 
pose of directing air traffic to such air¬ 
port. (See section 60.21 for a list of 
control airports). 

5. By amending section 60.105 to read 
as follows: 

§ 60.105 Control zone of intersection . 
A control zone of intersection is the air 
space above that area on the surface of 
the earth within a radius of 25 miles of 
a radio range station designated by the 
Authority as the center of such intersec¬ 
tion, (See section 60.22 for such designa¬ 
tion). 

6. By amending section 60.106 to read 
as follows: 

§ 60.106 (Unassigned). 

7. By amending section 60.120 to read 
' as follows: 
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§ 60.120 Airway traffic control center. 
An airway traffic control center is a sta¬ 
tion operated by the Authority for the 
purpose of controlling air traffic on civil 
airways. (For a list of airway traffic 
control centers, see Appendix D.) 

8. By striking the words “airway traf¬ 
fic control station” wherever they appear 
in this Part and by substituting in lieu 
thereof the words “airway traffic control 
center”. 

9. By amending section 60.121 to read 
as follows: 

§ 60.121 Airway traffic control area. 
An airway traffic control area is an area 
designated by the Authority, over which 
an airway traffic control center of the 
Authority exercises control of air traffic. 
(For a list of such designations see sec¬ 
tion 60.24). 

10. By amending section 60.2 to read 
as follows: 

§ 60.2 Control airport and other des¬ 
ignations. 

11. By striking sections 60.200 to 60.- 
20305, both inclusive, and by amending 
section 60.20 to read as follows: 

§ 60.20 (Unassigned). 

12. By amending section 60.21 to read 
as follows: 

§ 60.21 Control airport designation. 
The following airports are designated as 
Control Airports: 

CITY AND NAME OF AIRPORT 

Akron. Ohio. Akron Airport. 

Albany, N. Y., Albany Airport. 

Albuojjerque, N. Mex., T & WA, Inc., 
Airport 

Amarillo. Tex., English Field. 

Atlanta. Ga., Atlanta Airport. 

Baltimore, Md., Baltimore Airport. 

Billings. Mont., Billings Airport. 

Birmingham, Ala., Birmingham Air¬ 
port. 


Bismarck, N. Dak., Bismarck Airport. 
Boston, Mass., Boston Airport. 
Buffalo, N. Y.. Buffalo Airport. 

Butte, Mont., Butte Airport, 

Camden, N. J., Central Airport. 
Charleston, S. C., Charleston Airport. 
Cheyenne, Wyo., Cheyenne Airport. 
Chicago, m.. Chicago Airport. 
Cincinnati, Ohio, Cincinnati Airport. 
Cleveland, Ohio, Cleveland Airport. 
Columbus. Ohio, Port Columbus. 

Dallas, Tex., Love Field. 

Dayton, Ohio. Dayton Airport. 

Denver, Colo., Denver Airport. 

Detroit. Mich.. Detroit City Airport. 
Detroit, Mich., Detroit Wayne County 
Airport. 

El Paso, Tex., El Paso Airport. 

Fargo, N. Dak., Hector Field. 

Fort Wayne, Ind., Fort Wayne Airport. 
Fort Worth. Tex.. Meacham Field. 
Galveston, Tex., Galveston Airport. 
Grand Rapids. Mich., Kent County Air¬ 
port. 

Harrisburg. Pa., Harrisburg Airport. 
Hartford, Conn., Brainard Field. 
Houston, Tex.. Houston Airport. 
Indianapolis, Ind.. Indianapolis Airport. 
Jackson. Miss., Jackson Airport. 
Jacksonville. Fla.. Jacksonville Airport. 
Kansas City, Mo., Kansas City Airport. 
Lansing, Mich., Capitol City Airport. 
Long Beach, Calif., Long Beach Air¬ 
port. 

Los Angeles, Calif., Los Angeles Mu¬ 
nicipal Airport. 

Los Angeles, Calif. (Burbank, Calif.), 
Union Air Terminal. 

Los Angeles, Calif. (Glendale, Calif.), 
Grand Central Air Terminal. 

Louisville, Ky., Bowman Field. 
Memphis, Tenn., Memphis Airport. 
Miami, Fla., Miami Airport. 

Miami, Fla., Pan American Airport. 
Milwaukee, Wis., Milwaukee County 
Airport. 

Minneapolis, Minn., Wold-Chamber¬ 
lain Field. 

Montgomery, Ala., Montgomery Air¬ 
port. 

Nashville, Tenn., Nashville Airport. 
Newark, N. J., Newark Metropolitan 
Airport. 

New York. N. Y., New York Municipal 
Airport, Floyd Bennett Field. 

New York, N. Y., New York Municipal 
Airport, LaGuardia Field. 

New Orleans, La., Shushan Airport. 
Oakland, Calif., Oakland Airport. 
Oklahoma City, Okla.. Oklahoma City 
Air Terminal. 

Omaha. Nebr., Omaha Airport. 
Pensacola, Fla., Pensacola Airport. 
Philadelphia, Pa., Philadelphia Air¬ 
port. 

Pittsburgh, Pa., Pittsburgh-Allegheny 
County Airport. 

Portland, Oreg., Portland Airport 
(Swan Island). 

Providence, R. I., Rhode Island State 
Airport. 

Richmond, Va., Richard E. Byrd Field. 
Rochester, N. Y., Rochester Airport. 


St. Louis. Mo., Larabert-St. Louis Air¬ 
port. 

St. Paul, Minn., Holman Municipal 
Airport. 

Sacramento, Calif., Sacramento Air¬ 
port. 

Salt Lake City, Utah, Salt Lake City 
Airport. 

San Antonio. Tex., Stinson Field. 

San Diego. Calif., Lindbergh Field. 

San Francisco, Calif., San Francisco 
Airport. 

Seattle. Wash., Boeing Field. 

South Bend, Ind., St. Joseph County 
Airport. 

Spokane, Wash., Felts Field. 

Toledo, Ohio, Toledo Airport. 

Troy, N. Y., Troy Airport. 

Tulsa, Okla., Tulsa Airport. 

Washington, D. C., Washington Air¬ 
port. 

Wichita. Kans., Wichita Airport. 

13. By striking sections 60.220, 60.221 
and 60.222 and by amending section 60.22 
to read as follows: 

§ 60.22 Control zones of intersection 
designation. The radio range station of 
the Civil Aeronautics Authority located 
at each of the following cities is desig¬ 
nated as the center of a con tr<^ zone of 
intersection: Albany, N. Y.; Albuquerque, 
N. Mex.; Amarillo. Tex.; Belgrade. Mont.; 
Boston, Mass.; Burlington, Vt.; Charles¬ 
ton, S. C.; Cheyenne, Wyo.; Cincinnati, 
Ohio; Columbus, Ohio; Concord, N. H.; 
Corpus Christi, Tex.; Daytona Beach. 
Fla.; Denver, Colo.; Ellensburg, Wash.; 
El Paso, Tex.; Fargo, N. Dak.; Hartford, 
Conn.; Helena, Mont.; Houston. Tex.; 
Indianapolis, Ind.; Jackson, Miss.; Jack¬ 
sonville, Fla.; Kansas City, Mo.; Laramie, 
Wyo.; Louisville, Ky.; Memphis, Tenn.; 
Miami, Fla.; Milwaukee. Wis.; Minne¬ 
apolis, Minn.; Nashville, Tenn.; New Or¬ 
leans. La.; North Dalles, Oreg.; Okla¬ 
homa City, Okla.; Omaha, Nebr.; Pen¬ 
dleton, Oreg.; Phoenix, Ariz.; Portland, 
Oreg.; Roanoke, Va.; Seattle, Wash.; 
Spokane, Wash.; Tulsa, Okla.; White 
Hall. Mont.; Wichita, Kans. 

14. By striking sections 60.23 to 
60.23305, both inclusive, and by inserting 
in lieu thereof, the following: 

§ 60.23 Radio fix designation. The 
following locations are designated as 
radio fixes: 

§ 60.23000 Green civil airway No. 1. 

( Seattle, Wash., to Boston , Mass.) Se¬ 
attle, Wash., radio range station; Easton, 
Wash., radio marker station; Ellensburg, 
Wash., radio range station; Ephrata, 
Wash., radio range station; Spokane, 
Wash., radio range station; Mullan Pass, 
Idaho, radio range station; Missoula, 
Mont., radio range station; Helena, 
Mont., radio range station; Belgrade, 
Mont., radio range station; Livingston, 
Mont., radio range station; Billings, 
Mont., radio range station; Custer, 
Mont., radio range station; Miles City, 
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Mont., radio range station; Golva, N. 
Dak, radio range station; Dickinson, N. 
Dak! radio range station; Bismarck. 
N. Dak., radio range station; Jamestown, 
n! Dak., radio range station; Fargo, N. 
Dak., radio range station; Alexandria, 
Minn., radio range station; Minneapolis, 
Minn., radio range station; La Crosse, 
Wis., radio range station; Lone Rock, 
Wis., radio range station; Milwaukee, 
WLs, radio range station; Grand Rapids, 
Mich., radio range station; Lansing, 
Mich., radio range station; the intersec¬ 
tion of the center lines of the on course 
signals of the north leg of the Detroit, 
Mich. (Wayne County Airport), radio 
range and the east leg of the Lansing, 
Mich., radio range; Detroit, Mich. 
(Wayne County Airport), radio range 
station; Buffalo, N. Y., radio range sta¬ 
tion; Syracuse, N. Y., radio range sta¬ 
tion; Utica, N. Y., radio range station; 
Albany, N. Y., radio range station; the 
intersection of the center lines of the on 
course signals of the southeast leg of 
the Albany, N. Y., radio range and the 
northwest leg of the Hartford, Conn., 
radio range; Boston, Mass., radio range 
station. 

§ GO.23001 Green civil airway No. 2 
(San Francisco, Calif*, to New York, 
N. Y.) Oakland, Calif., radio range sta¬ 
tion; Sacramento, Calif., radio range sta¬ 
tion: Donner Summit, Calif., radio range 
station; Reno, Nev., radio range station; 
Buffalo Valley, Nev., radio range sta¬ 
tion; Elko, Nev., radio range station; 
Wendover, Utah, radio range station; 
Salt Lake City. Utah, radio range sta¬ 
tion; Knight, Wyo., radio range station; 
Rock Springs, Wyo., radio range sta¬ 
tion; Parco, Wyo., radio range station; 
Cheyenne, Wyo., radio range station; 
Sidney, Nebr., radio range station; North 
Platte, Nebr., radio range station; Grand 
Island, Nebr., radio range station; 
Omaha, Nebr., radio range station; Des 
Moines, Iowa, radio range station; Mo¬ 
line. HI., radio range station; the inter¬ 
section of the center lines of the on 
course signals of the east leg of the Mo¬ 
line, HI., radio range and the north leg 
of the Morse, HI., radio range; Newark, 
El., fan type radio marker station, or 
the intersection of the center line of the 
on c ourse signals of the southwest leg of 
the Chicago, Ill., radio range and the 
east leg of the Moline, HI., radio range; 
Chicago, Ill., radio range station; Lan- 
sin?. Ill., fan type radio marker station, 
or the intersection of the center lines 
of the on course signals of the southeast 
leg of the Chicago, Ill., radio range and 
the west leg of the Goshen, Ind., radio 
lange: Goshen, Ind., radio range station; 
Toledo, Ohio, radio range station; the 
intersection of the center lines of the on 
course signals of the west leg of the 
Cleveland, Ohio, radio range and the 
northwest leg of the Akron, Ohio, radio 
range; Cleveland, Ohio, radio range sta¬ 
tion: the intersection of the center lines 
of the on course signals of the east leg 


of the Cleveland, Ohio, radio range and 
the northeast leg of the Akron, Ohio, 
radio range; Mercer, Pa., radio range 
station; Bellefonte, Pa., radio range sta¬ 
tion; the intersection of the center lines 
of the on course signals of the north leg 
of the Harrisburg, Pa., radio range and 
the east leg of the Bellefonte, Pa., radio 
range; Allentown, Pa., radio range sta¬ 
tion; New Brunswick, Pa., fan type radio 
marker station, or the intersection of the 
center lines of the on course signals of 
the southeast leg of the Allentown, Pa., 
radio range and the southwest leg of 
the Newark, N. J., radio range; the inter¬ 
section of the center lines of the on 
course signals of the southeast leg of 
the Allentown. Pa., radio range and the 
south leg of the New York, N. Y. (New 
York Municipal Airport, LaGuardia 
Field), radio range; New York, N. Y. 
(New York Municipal Airport, LaGuardia 
Field), radio range station. 

§ 60.23002 Green civil airway No. 3. 
(Los Angeles , Calif., to Camden , N. J.) 
Los Angeles, Calif., radio range station; 
Newhall, Calif., radio range station; 
Palmdale, Calif., radio range station; the 
intersection of the center lines of the 
on course signals of the west leg of the 
Daggett, Calif., radio range and > the 
north leg of the Riverside, Calif., radio 
range; Daggett, Calif., radio range sta¬ 
tion; Kingman. Ariz., radio range sta¬ 
tion; the intersection of the center lines 
of the on course signals of the east leg 
of the Kingman, Ariz., radio range and 
the southeast leg of the Ashford, Ariz., 
radio range; Winslow, Ariz., radio range 
station; El Morro. N. Mex., radio range 
station; Albuquerque, N. Mex., radio 
range station; Otto, N. Mex., radio range 
station; Tucumcari, N. Mex., radio range 
station; Amarillo, Tex., radio range sta¬ 
tion; Gage, Okl^., radio range station; 
Wichita, Kans., radio range station; 
Lebo, Kans., radio range station; Kansas 
City. Mo., radio range station; Columbia, 
Mo., radio range station; New Florence, 
Mo., radio marker station; the intersec¬ 
tion of the center lines of the on course 
signals of the west leg of the St. Louis. 
Mo., radio range and the southwest leg 
of the Springfield, Ill., radio range; St. 
Louis, Mo., radio range station; Effing¬ 
ham, Ill., radio range station; Terre 
Haute, Ind., radio range station; Indian¬ 
apolis. Ind., radio range station; Co¬ 
lumbus. Ohio, radio range station; 
Cambridge, Ohio, radio marker station; 
Hickory, Pa., fan type radio marker sta¬ 
tion. or the intersection of the center line 
of the on course signals of the west leg of 
the Pittsburgh. Pa., radio range and the 
southeast leg of the Akron, Ohio, radio 
range; Pittsburgh, Pa., radio range sta¬ 
tion; New Alexandria. Pa., fan type radio 
marker station, or the intersection of the 
center lines of the on course signals of 
the northeast leg of the Pittsburgh. Pa., 
radio range and the west leg of the Cove 
Valley, Pa. t radio range; Cove Valley, Pa., 
radio range station; Harrisburg, Pa., 


radio range station; Camden, N. J., radio 
range station. 

§ 60.23003 Green civil ainoay No, 4. 
(Los Angeles, Calif., to Washington, 
D. C.) Los Angeles, Calif., radio range 
station; Riverside, Calif., radio range 
station; the intersection of the center 
lines of the on course signals of the east 
leg of the Riverside, Calif., radio range 
and the south leg of the Daggett, Calif., 
radio range; Indio. Calif., radio range 
station; Blythe, Calif., radio range sta¬ 
tion; Phoenix. Ariz., radio range station; 
Tucson, Ariz., radio range station; Rodeo, 
N. Mex., radio range station; Columbus, 
N. Mex.. radio range station; El Paso, 
Tex., radio range station; Guadalupe 
Pass, Tex., radio range station; Wink, 
Tex., radio range station; Big Spring, 
Tex., radio range station; Abilene, Tex., 
radio range station; the intersection of 
the center lines of the on course signals 
of the west leg of the Fort Worth, Tex., 
radio range and the northwest leg of the 
Waco, Tex., radio range; Fort Worth, 
Tex., radio range station; the intersec¬ 
tion of the center lines of the on course 
signals of the northeast leg of the Fort 
Worth, Tex., radio range and the north 
leg of the Dallas, Tex., radio range; the 
intersection of the center lines of the on 
course signals of the north leg of the 
Tyler, Tex., radio range and the west leg 
of the Texarkana, Tex., radio range; 
Texarkana, Tex., radio range station; 
Little Rock, Ark., radio range station; 
Memphis, Term., radio range station; 
Jacks Creek, Tenn., radio range station; 
Nashville, Tenn., radio range station; 
Smithville, Tenn., radio range station; 
Knoxville. Tenn., radio range station; 
Bristol, Va., radio range station; Roan¬ 
oke. Va., radio range station; Gordons- 
ville, Va.. radio range station; Mason 
Springs, Md., fan type radio marker sta¬ 
tion, or the intersection of the center 
lines of the on course signals of the 
northeast leg of the Gordonsville, Va., 
radio range and the south leg of the 
Washington, D. C., radio range; Wash¬ 
ington, D. C., radio range station. 

§ 60.23004 Green civil airway No. 5 
(Corpus Christi, Tex., to Richmond, Va.) 
Corpus Christi, Tex., radio range station; 
Houston, Tex., radio range station; Lake 
Charles, La., radio range station; New 
Orleans, La., radio range station; Mobile, 
Ala., radio range station; Atlanta, Ga., 
radio range station; the intersection of 
the center lines of the on course signals 
of the northeast leg of the Atlanta, Ga., 
radio range and the northwest leg of the 
Augusta, Ga.. radio range; Spartanburg, 
S. C., radio range station; the intersec¬ 
tion of the center lines of the on course 
signals of the southwest leg of the 
Greensboro. N. C., radio range and the 
north leg of the Charlotte, N. C. f radio 
range; Greensboro, N. C., radio range 
station; Richmond, Va., radio range sta¬ 
tion. 

§ 60.23100 Amber civil airway No. 1 
(San Diego, Calif., to Blaine, Wash.) San 
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Diego, Calif., radio range station; Ocean- 
side, Calif., radio marker station; Santa 
Ana, Calif., radio range station; the in¬ 
tersection of the center lines of the on 
course signals of the north leg of the 
Santa Ana, Calif., radio range and the 
east leg of the Los Angeles, Calif., radio 
range; Los Angeles, Calif., radio range 
station; Newhall. Calif., radio range sta¬ 
tion; Bakersfield, Calif., radio range sta¬ 
tion; Fresno, Calif., radio range station; 
Modesto, Calif., radio range station; Oak¬ 
land. Calif., radio range station; Potrero 
Hills, Calif., radio marker station; Wil¬ 
liams, Calif., radio range station; Red 
Bluff. Calif., radio range station; Fort 
Jones, Calif., radio range station; Med¬ 
ford, Oreg., radio range station; Eugene, 
Oreg., radio range station; Portland, 
Oreg., radio range station; Ethel, Wash., 
radio range station; Seattle, Wash., radio 
range station; Everett, Wash., radio 
range station. 

§ 60.23101 Amber civil airway No. 2 
(Daggett. Calif., to Great Falls, Mont.) 
Daggett. Calif., radio range station; Las 
Vegas. Nev., radio range station; Enter¬ 
prise. Nev.. radio range station; Milford, 
Utah, radio range station; Delta, Utah, 
radio range station; Tintic, Utah, radio 
range station; Salt Lake City, Utah, radio 
range station; Plymouth, Utah, radio 
range station; Pocatello, Idaho, radio 
range station; Idaho Falls, Idaho, radio 
range station; Dubois, Idaho, radio range 
station: Dillon, Mont., radio range sta¬ 
tion; Whitehall. Mont., radio range sta¬ 
tion; Helena, Mont., radio range station; 
Great Falls, Mont., radio range station. 

§ 60.23102 Amber civil airway No. 3 
(El Paso, Tex., to Cheyenne, Wyo.). El 
Paso, Tex., radio range station; Albu¬ 
querque, N. Mex., radio range station; 
Las Vegas, N. Mex., radio range station; 
Trinidad, Colo., radio range station; 
Pueblo, Colo., radio range station; 
Denver. Colo., radio range station; Chey¬ 
enne. Wyo., radio range station. 

§ 60.23103 Amber civil airway No. 4 
(Bnywnsville, Tex., to Minneapolis, 
Minn.). Brownsville, Tex., radio range 
station; Corpus Christi, Tex., radio range 
station; San Antonio, Tex., radio range 
station; Austin, Tex., radio range station; 
Waco, Tex., radio range station; the 
intersection of the center lines of the on 
course signals of the northwest leg of 
the Waco, Tex., radio range and the south 
leg of the Fort Worth, Tex., radio range; 
Fort Worth, Tex., radio range station; 
the intersection of the center lines of the 
on course signals of the north leg of 
the Fort Worth, Tex., radio range and 
the southeast leg of the Wichita Falls, 
Tex., radio range; Gainesville, Tex., radio 
marker station; Oklahoma City, Okla. 
radio range station; Tulsa, Okla., radio 
range station; Chanute, Kans., radio 
range station; Kansas City, Mo., radio 
range station; Omaha. Nebr., radio range 
station; Sioux City, Iowa, radio range 
station; Sioux Falls, S. Dak., radio range 


station; Minneapolis, Minn., radio range 
station. 

§ 60.23104 Amber civil airway No. 5 
(New Orleans, La., to Milwaukee, Wis.). 
New Orleans, La., radio range station; 
Tylertown, Miss., radio range station; 
Jackson, Miss., radio range station; 
Memphis, Tenn., radio range station; 
Advance, Mo., radio range station; St. 
Louis, Mo., radio range station; the in¬ 
tersection of the center lines of the on 
course signals of the north leg of the 
St. Louis, Mo., radio range and the south¬ 
west leg of the Springfield, Ill., radio 
range; Springfield, Ill., radio range sta¬ 
tion; Joliet, Ill., radio range station; Chi¬ 
cago, Ill., radio range station; Milwau¬ 
kee. Wis., radio range station. 

§ 60.23105 Amber civil airway No. 6 
( Jacksonville, Fla^ to Buffalo, N. Y.). 
Jacksonville, Fla., radio range station; 
Alma, Ga.. radio range station; Macon, 
Ga.. radio range station; Atlanta. Ga.. 
radio range station; Chattanooga, Tenn., 
radio range station; Nashville, Tenn., 
radio range station; Smith’s Grove, Ky.. 
radio range station; Louisville, Ky., radio 
range station; Cincinnati, Ohio, radio 

range station; Columbus, Ohio, radio 

range station; Hayesville, Ohio, radio 

marker station: Cleveland, Ohio, radio 

range station; Erie, Pa., radio range sta¬ 
tion; Buffalo, N. Y., radio range station. 

§ 60.23106 Amber civil airway No. 7 
(Key West, Fla., to Bangor, Maine ). Key 
West, Fla., radio range station; Miami, 
Fla., radio range station; Melbourne, Fla., 
radio range station; Daytona Beach, Fla., 
radio range station; Jacksonville, Fla., 
radio range station; Savannah, Ga., radio 
range station; Charleston, S. C. f radio 
range station; Florence, S. C.. radio range 
station; Raleigh, N. C., radio range sta¬ 
tion; Richmond, Va., radio range sta¬ 
tion; Mason Springs, Md., fan type radio 
marker station, or the intersection of the 
center lines of the on course signals of 
the northeast leg of the Gordonsville, Va., 
radio range and the south leg of the 
Washington, D. C., radio range; Wash¬ 
ington, D. C., radio range station; Balti¬ 
more. Md., radio range station; Camden, 
N. J.. radio range station; New Bruns¬ 
wick, N. J., radio fan type marker sta¬ 
tion, or the intersection of the center 
lines of the on course signals of the east 
leg of the Allentown, Pa., radio range and 
the southwest leg of the Newark, N. J., 
radio range; Newark, N. J., radio range 
station; Yonkers, N. Y„ fan type radio 
marker station, or the intersection of the 
center lines of the on course signals of 
the south leg of the New Hackensack. N. 
Y.. radio range and the northeast leg of 
the Newark, N. J.. radio range; Hartford, 
Conn., radio range station; Boston, Mass., 
radio range station; Portland, Maine, ra¬ 
dio range station; Augusta, Maine, radio 
range station; Bangor, Maine, radio 
range station. 

§ 60.23200 Red civil airway No. 1 
(Portland, Oreg., to Salt Lake City, 


Utah). Portland, Oreg., radio range 
station; the intersection of the center 
lines of the on course signals of the 
northeast leg of the North Dalles, Wash., 
radio range and the west leg of the Ar¬ 
lington, Oreg., radio range; Arlington, 
Oreg., radio range station; Pendleton! 
Oreg., radio range station; Baker. Oreg.! 
radio range station; Boise, Idaho, radio 
range station; Burley, Idaho, radio range 
station; Locomotive Springs, Utah, radio 
range station; Salt Lake City, Utah, radio 
range station. 

§ 60.23201 Red dvil airivay No. 2 
(Whitehall, Mont., to Belgrade, Mont,), 
Whitehall, Mont., radio range station; 
Belgrade, Mont., radio range station. 

§ 60.23202 Red civil airway No. 3 
(Camden, N. J., to New York, N. Y.). 
Camden, N. J.. radio range station; the 
intersection of the center lines of the on 
course signals of the east leg of the Alien- 
town, Pa., radio range and the south leg 
of the New York, N. Y. (New York 
Municipal Airport. LaGuardia Field), 
radio range; New York, N. Y. (New York 
Municipal Airport, LaGuardia Field), 
radio range station. 

§ 60.23203 Red civil airway No. 4 
(Dallas, Tex., to*Shreveport, La.). The 
intersection of the center lines of the 
on course signals of the east leg of the 
Dallas, Tex., radio range and the north¬ 
west leg of the Tyler, Tex., radio range; 
Tyler, Tex., radio range station; the in¬ 
tersection of the center lines of the on 
course signals of the north leg of the 
Tyler, Tex., radio range and the west leg 
of the Shreveport, La., radio range. 

§ 60.23204 Red civil airway No. 5 
(Tucson, Ariz., to Rodeo. N. Mex.). The 
intersection of the center lines of the 
on course signals of the southeast leg of 
the Tucson, Ariz., radio range and the 
southwest leg of the Rodeo, N. Mex., ra¬ 
dio range; Rodeo, N. Mex., radio range 
station. 

§ 60.23205 Red civil airway No. 6 

(Parco, Wyo., to Grand Island, Nebr.). 
Laramie, Wyo., radio range station; Den¬ 
ver, Colo., radio range station; Akron, 
Colo., radio range station; Hayes Center, 
Nebr., radio range station; Grand Island, 
Nebr., radio range station. 

§ 60.23206 Red civil airway No. 7 

(Spartanburg, S. C., to Greensboro. 
N. C.). The intersection of the center 
lines of the on course signals of the north 
leg of the Charlotte, N. C., radio range 
and the southwest leg of the Greensboro, 
N. C., radio range; Charlotte, N. C., radio 
range station. 

§ 60.23207 Red civil airway No. « 

(Concord, N. H., to Portland. Maine). 
Concord, N. H., radio range station; 
Portland, Maine, radio range station. 

§ 60.23208 Red civil airway No. 9 

(Fargo, N. Dak., to Pembina, N. Dak.). 
Fargo, N. Dak., radio range station; 
Grand Forks. N. Dak., radio range sta¬ 
tion; Pembina, N. Dak., radio range 
station. 
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§60.23209 Red civil airway No. 10 
( Amarillo , Tex., to Charleston, S. C.). 
Amarillo, Tex., radio range station; 
Wichita Falls. Tex., radio range station; 
the intersection of the center lines of 
the on course signals of the north leg 
of the Fort Worth, Tex., radio range and 
the southeast leg of the Wichita Falls, 
Tex., radio range; Fort Worth, Tex., 
radio range station; Dallas, Tex., radio 
range station; the intersection of the 
center lines of the on course signals of 
the cast leg of the Dallas, Tex., radio 
range and the northwest leg of the Tyler, 
Tex', radio range; the intersection of the 
center lines of the on course signals of 
the north leg of the Tyler, Tex., radio 
range and the west leg of the Shreve¬ 
port. La., radio range; Shreveport, La., 
radio range station; Jackson, Miss., radio 
range station; Meridian, Miss., radio 
range station; Birmingham. Ala., radio 
range station; Atlanta, Ga., radio range 
station; the intersection of the center 
lines of the on course signals of the 
northeast leg of the Atlanta, Ga., radio 
range and the northwest leg of the Au¬ 
gusta, Ga., radio range; Augusta, Ga., 
radio range station; Charleston, S. C., 
radio range station. 

§ 60.23210 Red civil airway No. 11. 
(Tulso, Okla., to St. Louis, Mo.). Tulsa, 
Okla., radio range station; Neosho, Mo., 
radio range station; Springfield. Mo., 
radio range station; Spring Bluff. Mo., 
radio range station; St. Louis, Mo., radio 
range station. 

§ 60.23211 Red civil airway No. 12 
( Kansas City, Mo., to Detroit, Mich.). 
Kansas City, Mo., radio range station; 
Kirksville, Mo., radio range station; Bur¬ 
lington, Iowa, radio range station; Morse, 
HI., radio range station; Newark, Ill., fan 
type radio marker station, or the inter¬ 
section of the center lines of the on course 
signals of the southwest leg of the Chi¬ 
cago, Ill., radio range and the east leg 
of the Moline, Ill., radio range; Chicago, 
Ill., radio range station; South Bend, 
Ind.. radio range station; the intersec¬ 
tion of the center lines of the on course 
signals of the south leg of the Lansing, 
Mich., radio range and the west leg of the 
Detroit, Mich. (Wayne County Airport), 
radio range; Detroit, Mich. (Wayne 
County Airport), radio range station. 

§ 60.23212 Red civil airway No. 13 
(Albany , N. Y., to Boston, Mass.) The 
intersection of the center lines of the on 
course signals of the southeast leg of 
the Albany, N. Y., radio rAnge and the 
north leg of the Hartford, Conn., radio 
range: Hartford, Conn., radio range sta¬ 
tion; Boston, Mass., radio range station. 

5 60.23213 Red civil airway No. 14 
'Lone Rock , Wis„ to Louisville, Ky.). 
Lone Hock, Wis.. radio range station; 
Rockford, Ill., radio range station; Chi¬ 
cago, Ill., radio range station; Lansing, 
HI., fan type radio marker station, or 


the intersection of the center lines of 
the on course signals of the southeast 
leg of the Chicago, HI., radio range and 
the west leg of the Goshen, Ind., radio 
range; Lafayette, Ind., radio range sta¬ 
tion; Indianapolis, Ind., radio range sta¬ 
tion; LouisviUe, Ky., radio range station. 

§ 60.23214 Red civil airway No. 15 
(Las Vegas, Nev., to Phoenix, Ariz.). Las 
Vegas, Nev., radio range station; King- 
man, Ariz., radio range station; the in¬ 
tersection of the center lines of the on 
course signals of the east leg of the King- 
man, Ariz., radio range and the southeast 
leg of the Ashfork, Ariz., radio range; 
Phoenix, Ariz., radio range station. 

§ 60.23215 Red civil airway No. 16 
(Augusta , Ga., to Charleston, S.C.). Au¬ 
gusta, Ga., radio range station; Colum¬ 
bia, S. C., radio range station; Charles¬ 
ton, S. C., radio range station. 

§ 60.23216 Red civil airway No. 17 
' Martinsburg, W. Va.. to Baltimore, Md.). 
Martinsburg, W. Va., radio range station; 
Baltimore, Md., radio range station. 

§ 60.23217 Red civil airway No. 18 
( Indianapolis. Ind., to Washington, 
D. C .). Indianapolis, Ind., radio range 
station; Cincinnati, Ohio, radio range 
station; Huntington. W. Va., radio range 
station; Charleston, W. Va., radio range 
station; Elkins, W. Va.. radio range sta¬ 
tion; Front Royal, Va., radio range sta¬ 
tion; Herndon, Va., fan type radio 
marker station, or the intersection of 
the center lines of the on course signals 
of the east leg of the Front Royal, Va., 
radio range and the northwest leg of 
the Washington, D. C., radio range; 
Washington, D. C.. radio range station. 

§ 60.23218 Red civil airway No. 19 
(Dayton. Ohio, to Grand Rapids, Mich.) 
Fort Wayne, Ind., radio range station; 
Goshen, Ind., radio range station; Grand 
Rapids. Mich., radio range station. 

§ 60.23219 Red civil airway No. 20 
(Detroit, Mich., to Washington. D. C.). 
Detroit, Mich. (Wayne County Airport), 
radio range station; Cleveland, Ohio, 
radio range station; Akron, Ohio, radio 
range station; Hickory, Pa., fan type ra¬ 
dio marker station, or the intersection 
of the center lines of the on course sig¬ 
nals of the southeast leg of the Akron, 
Ohio, radio range and the west leg of 
the Pittsburgh. Pa., radio range; Pitts¬ 
burgh, Pa., radio range station; Scott- 
dale, Pa., fan type radio marker station, 
or the intersection of the center lines of 
the on course signals of the west leg of 
the Buckstown, Pa., radio range, and the 
southeast leg of the Pittsburgh, "Pa., ra¬ 
dio range; the intersection of the center 
lines of the on course signals of the south 
leg of the Buckstown, Pa., radio range 
and the southeast leg of the Pittsburgh, 
Pa., radio range; Martinsburg, W. Va., 
radio range station; Herndon, Va., fan 
type radio marker station, or the inter¬ 
section of the center lines of the on 
course signals of the east leg of the 


Front Royal, Va.. radio range and the 
northwest leg of the Washington, D. C.. 
radio range; Washington, D. C., radio 
range station. 

§ 60.23220 Red civil airway No. 21 
(Detroit, Mich., to Woodward, Pa.). 
Detroit, Mich. (Wayne County Airport), 
radio range station; the intersection of 
the center lines of the on course signals 
of the southeast leg of the Detroit, Mich. 
(Wayne County Airport), radio range 
and the west leg of the Cleveland. Ohio, 
radio range; the intersection of the 
center lines of the on course signals of 
the west leg of the Cleveland, Ohio, radio 
range and the northwest leg of the 
Akron, Ohio, radio range; Akron, Ohio, 
radio range station; Pittsburgh, Pa., 
radio range station; the intersection of 
the center lines of the on course signals 
of the northeast leg of the Pittsburgh, 
Pa., radio range and the north leg of the 
Cove Valley. Pa., radio range. 

§ 60.23221 Red civil airway No. 22 
(Roanoke, Va., to Gordonsville. Va.) 
Roanoke, Va., radio range station; 
Lynchburg, Va., radio range station; 
Gordonsville, Va., radio range station. 

§ 60.23222 Red civil airway No. 23 
(Buffalo, N. Y.. to Newark, N. J.) Buf¬ 
falo. N. Y., radio range station; Elmira, 
N. Y.. radio range station; the intersec¬ 
tion of the center lines of the on course 
signals of the northeast leg of the Allen¬ 
town, Pa., radio range and the northwest 
leg of the Newark. N. J., radio range; 
Newark, N. J., radio range station. 

§ 60.23223 Red civil airway No. 24 

(Amarillo, Tex., to Oklahoma City. 
Okla.). Amarillo, Tex., radio range sta¬ 
tion; Oklahoma City, Okla., radio range 
station. 

§ 60.23224 Red civil airway No. 25 

(Daytona Beach, Fla., to Miami, Fla.). 
Daytona Beach, Fla., radio range station; 
Tampa. Fla., radio range station; Miami, 
Fla., radio range station. 

• § 60.23225 Red civil airway No. 26 

(Newark, N. J., to Burlington, Vt.). New¬ 
ark, N. J., radio range station; Yonkers, 
N. Y., fan type radio marker station, or 
the intersection of the center lines of the 
on course signals of the southeast leg of 
the New Hackensack. N. Y.. radio range 
and the northeast leg of the Newark. 
N. J., radio range; New Hackensack, 
N. Y., radio range station; Albany, N. Y., 
radio range station; Burlington, Vt., radio 
range station. 

§ 60.23226 Red civil airway No. 27 
< Dayton, Ohio, to Detroit, Mich.). To¬ 
ledo, Ohio, radio range station; Detroit, 
Mich. (Wayne County Airport), radio 
range station. 

§ 60.23227 Red civil airway No. 28 
(Chicago, 111., to Grand Rapids, Mich.). 
Chicago, Ill., radio range station; the 
intersection of the center lines of the 
on course signals of the northeast leg 
of the Chicago, Ill., radio range and the 


/ 
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southwest leg of the Grand Rapids, Mich., 
radio range; Grand Rapids, Mich., radio 
range station. 

§ 60.23228 Red civil airway No. 29 
(Baltimore, Md., to Elmira. N. Y .). 
Baltimore, Md., radio range station; Har¬ 
risburg. Pa., radio range station; the 
intersection of the center lines of the 
on course signals of the east leg of the 
Bellefonte, Pa., radio range and the north 
leg of the Harrisburg. Pa., radio range; 
Elmira, N. Y., radio range station. 

§ 60.23300 Blue civil airway No. 1 
( Pendleton, Oreg., to Spokane, Wash.). 
Pendleton, Oreg., radio range station; 
Spokane, Wash., radio range station. 

§ 60.23301 Blue civil airway No. 2 
( Pittsburgh, Pa., to Erie , Pa.). Pitts¬ 
burgh, Pa., radio range station; Mercer, 
Pa., radio range station; Erie, Pa., radio 
range station. 

§ 60.23302 Blue civil airway No. 3. 
No designation. 

§ 60.23303 Blue civil airway No. 4 
( Boston. Mass., to Rouses Point, N. Y .). 
Boston, Mass., radio range station; Con¬ 
cord. N. H., radio range station; Bur¬ 
lington, Vt., radio range station. 

§ 60.23304 Blue civil airvxiy No. 5 
( Galveston, Tex., to Wichita, Kans.). 
Galveston, Tex., radio range station; 
Houston. Tex., radio range station; 
Navasota, Tex., radio range station; 
Waco, Tex., radio range station; the in¬ 
tersection of the center lines of the on 
course signals of the northeast leg of the 
Waco, Tex., radio range and the south 
leg of the Dallas, Tex., radio range; Dal¬ 
las, Tex., radio range station; Gainesville, 
Tex., radio marker station; Oklahoma 
City, Okla., radio range station; Wichita, 
Kans., radio range station. 

§ 60.23305 Blue civil airvxiy No. 6 

( Abilene, Tex., to Oklahoma City, Okla.). 
Abilene, Tex., radio range station; Wich¬ 
ita Falls, Tex., radio range station; Okla¬ 
homa City, Okla., radio range station. 

§ 60.23306 Blue civil airway No. 7 

(Springfield, III, to Morse, III.). Spring- 
field, Ill., radio range station; Peoria, 
HI., radio range station; Morse, HI., radio 
range station. 

§ 60.23307 Blue civil airway No. 8. 

No designation. 

§ 60.23308 Blue civil airway No. 9. 
No designation. 

§ 60.23309 Blue civil airway No. 10 

(Modesto, Calif., to Williams, Calif.). 
Modesto, Calif., radio range station; 
Sacramento, Calif., radio range station; 
Williams, Calif., radio range station. 

§ 60.23310 Blue civil airway No. 11. 
No designation. 

§ 60.23311 Blue civil airway No. 12 
( Portland, Oreg., to Ellensburg, Wash.). 
The intersection of the center lines of the 
on course signals of the northeast leg of 
the North Dallas, Wash., radio range and 
the west leg of the Arlington, Oreg., radio 


range; Ellensburg, Wash., radio range 
station. 

§ 60.23312 Blue civil airway No. 13. 
No designation. 

§ 60.23313 Blue civil airway No. 14 
( Riverside , Calif., to Bakersfield, Calif.) 
Riverside, Calif., radio range station; the 
intersection of the center lines of the on 
course signals of the north leg of the 
Riverside, Calif., radio range and the 
southeast leg of the Palmdale, Calif., 
radio range; Palmdale, Calif., radio range 
station; the intersection of the center 
lines of the on course signals of the 
northwest leg of the Palmdale, Calif., 
radio range and the south leg of the 
Bakersfield, Calif., radio range. 

$ 60.23314 Blue civil airway No. 15 
( Columbus, Ohio, to Erie, Pa.). Colum¬ 
bus, Ohio, radio range station; Akron, 
Ohio, radio range station; Erie, Pa., radio 
range station. 

§ 60.23315 Blue civil airvxiy No. 16 
( Dillon, Mont., to Helena, Mont.). Dil¬ 
lon, Mont., radio range station; Butte, 
Mont., radio range station; Helena. 
Mont., radio range station. 

§ 60.23316 Blue civil airvxiy No. 17 
( Blythe, Calif., to Kingman. Ariz.). 
Blythe, Calif., radio range station; 
Needles, Calif., radio range station. 

§ 60.23317 Blue civil airway No. 18 
( Newark, N. J., to Syracuse. N. Y.). The 
intersection of the center lines of the 
on course signals of the southeast leg of 
the Elmira, N. Y., radio range and the 
south leg of the Syracuse, N. Y., radio 
range; Syracuse, N. Y., radio range sta¬ 
tion. 0 

15. By striking sections 60.24 to 
60.2432, both inclusive, and by inserting 
in lieu thereof, the following 

§ 60.24 Aii'way traffic control area 
designation. The following part, or 
parts, of the civil airways are designated 
as airway traffic control areas: 

§ 60.240 Extent of area. Wherever a 
point hereinafter prescribed for the pur¬ 
pose of the designating of an airway 
traffic control area, coincides with a 
point specified by the Administrator in 
designating the center line of an airway, 
such airway traffic control area shall in¬ 
clude all of the airway within a ten mile 
radius of such point. 

§ 60.2400 Green civil airway No. 1 air¬ 
way traffic control areas ( Seattle, Wash., 
to Boston, Mass.). These portions of 
green civil airway No. 1; From a line ex¬ 
tended at right angles across such air¬ 
way through a point on the % center line 
thereof 25 miles southeast' of the La 
Crosse, Wis., radio range station, to a 
line extended at right angles across such 
airway through a point on the center line 
thereof 25 miles east of the Lone Rock, 
Wis., radio range station; from a line ex¬ 
tended at right angles across such airway 
through a point on the center line there¬ 


of 25 miles west of the Grand Rapids 
Mich., radio range station, to the Inter¬ 
section of the center line of the on course 
signal of the east leg of the Detroit, 
Mich. (Wayne County Airport), radio 
range and the U. S.-Canadian Border; 
from the intersection of the center line 
of the on course signal of the west leg 
of the Buffalo. N. Y., radio range and the 
U. S.-Canadian Border, to a line ex¬ 
tended at right angles across such air¬ 
way through a point on the center line 
thereof 25 miles east of the Syracuse, 
N. Y., radio range station. 

§ 60.2401 Green civil airuxiy No. 2 air¬ 
way traffic control areas (San Francisco 
Calif., to New York, N. Y.). Those por¬ 
tions of green civil airway No. 2; From 
the San Francisco Municipal Airport, to 
a line extended at right angles across 
such airway through a point on the cen¬ 
ter line thereof 25 miies west of the 
Parco, Wyo., radio range station; from 
a line extended at right angles across 
such airway through a point on the cen¬ 
ter line thereof 25 miles east of the Des 
Moines, Iowa, radio range station, to the 
New York Municipal Airport, LaGuardia 
Field. 

§ 60.2402 Green civil airway No. 3 air¬ 
vxiy traffic control areas (Los Angeles, 
Calif., to Camden, N.J.). Those portions 
of green civil airway No. 3; From the 
Municipal Airport, Los Angeles. Calif., to 
a line extended at right angles across 
such airway through a point on the cen¬ 
ter line thereof 25 miles east of the King- 
man, Ariz., radio range station; from a 
line extended at right angles across such 
airway through a point on the center 
line thereof 25 miles west of the Colum¬ 
bia, Mo., radio range station, to a line 
extended at right angles across such air¬ 
way through a point on the center line 
thereof 25 miles southwest of the Terre 
Haute, Ind., radio range station; from a 
line extended at right angles across such 
airway through a point on the center line 
thereof 25 miles east of the Columbus. 
Ohio, radio range station, to the Cam¬ 
den, N. J., radio range station. 

§ 60.2403 Green civil airway No. 4 
airway traffic control areas (Los Angeles, 
Calif., to Washington, D. C.). Those 
portions of green civil airway No. 4: 
From the Los Angeles, Calif., radio range 
station, to a line extended at right angles 
across such airway through a point on 
the center line thereof 25 miles east of 
the Blythe, Calif., radio range station; 
from a line extended at right angles 
across such airway through a point on 
the center line thereof 25 miles east of 
the Big Spring, Tex., radio range station, 
to a line extended at right angles across 
such airway through a point on the cen¬ 
ter line thereof 25 miles southwest of 
the Little Rock., Ark., radio range sta¬ 
tion; from a line extended at right angles 
across such airway through a point on 
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the center line thereof 25 miles north- 
cast of the Roanoke, Va., radio range 
station, to the Washington Aiport, Ar¬ 
lington, Va. 

5 60.2404 Green civil airway No. 5 
airway traffic control areas (Corpus 
Christi, Tex., to Richmond , Va.). That 
portion of green civil airway No. 5: Prom 
a line extended at right angles across 
such airway through a point on the cen¬ 
ter line thereof 25 miles northeast of the 
Mobile, Ala., radio range station, to the 
Municipal Airport, Richmond, Va. 

§ 60.2410 Amber civil airway No. 1 
ainoay traffic control areas (San Diego, 
Calif., to Blaine, Wash.). Those por¬ 
tions of amber civil airway No. 1: Prom 
the Municipal Airport, San Diego, Calif., 
to a line extended at right angles across 
such airway through a point on the cen¬ 
ter line thereof 25 miles south of the 
Medford, Oreg., radio range station. 

§ 60.2411 Amber civil airway No. 2 
cxTway traffic control areas (Daggett, 
Calif., to Great Falls, Mont.). That por¬ 
tion of amber civil airway No. 2: Prom 
the Daggett, Calif., radio range station, 
to a line extended at right angles across 
such airway through a point on the cen¬ 
ter line thereof 25 miles south of the 
Dillon. Mont., radio range station. 

§ 60.2412 Amber civil airway No. 3 
ainoay traffic control areas (El Paso, 
Tex., to Cheyenne, Wyo.). No designa¬ 
tion. 

§ 60.2413 Amber civil airway No. 4 
ainoay traffic control areas ( Browns¬ 
ville , Tex., to Minneapolis, Minn.). That 
portion of amber civil airway No. 4: 
From a line extended at right angles 
across such airway through a point on 
the center line thereof 25 miles northeast 
of the Austin, Tex., radio range station, 
to a line extended at right angles across 
such airway through a point on the cen¬ 
ter line thereof 25 miles south of the 
Oklahoma City, Okla., radio range sta¬ 
tion. 

§ 60.2414 Amber civil airway No. 5 air¬ 
way traffic control areas (New Orleans, 
la., to Milwaukee, Wis.) Those portions 
of amber civil airway No. 5: Prom a line 
extended at right angles across such air¬ 
way through a point bn the center line 
thereof 25 miles north of the Memphis, 
Tenn., radio range station to a line ex¬ 
tended at right angles across such airway 
through a point on the center line thereof 
25 miles south of the Milwaukee, Wis., 
radio range station. 

§ 60.2415 Amber civil airway No. 6 air¬ 
way traffic control areas ( Jacksonville, 
Fla., to Buffalo, N. Y .). Those portions 
of amber civil airway No. 6: From a line 
extended at right angles across such air¬ 
ways through a point on the center line 
thereof 25 miles northwest of the Alma, 


Ga. f radio range station, to a line ex¬ 
tended at right angles across such air¬ 
way through a point on the center line 
thereof 25 miles southeast of the Nash¬ 
ville, Tenn., radio range station; from a 
line extended at right angles across such 
airway through a point on the center line 
thereof 25 miles northeast of the Co¬ 
lumbus, Ohio, radio range station, to the 
Buffalo, N. Y.. radio range station. 

§ 60.2416 Amber civil airway No. 7 
airway traffic control areas (Key West, 
Fla., to Bangor, Maine) . Those portions 
of amber civil airway No. 7: Prom a line 
extended at right angles across such 
airway through a point on the center line 
thereof 25 miles north of the Raleigh, 
N. C.. radio range station, to a line ex¬ 
tended at right angles across such airway 
through a point on the center line thereof 
25 miles southwest of the Hartford, 
Conn., radio range station. 

§ 60.24200 Red civil airway No. 1 air¬ 
way traffic control areas (Portland, Oreg., 
to Salt Lake City, Utah). That portion 
of red civil airway No. 1: Prom a line 
extended at right angles across such air¬ 
way through a point on the center line 
thereof 25 miles southeast of the Boise. 
Idaho, radio range station, to the Salt 
Lake City, Utah, radio range station. 

§ 60.24201 Red civil airway No. 2 air¬ 
way traffic control areas ( Whitehall . 
Mont., to Belgrade, Mont.). No desig¬ 
nation. 

§ 60.24202 Red civil airway No. 3 air- 
ivay traffic control areas (Camden, N. J., 
to New York, N. Y.), All of red civil 
airway No. 3. 

§ 60.24203 Red civil airway No. 4 

airway traffic control areas ( Dallas. Tex., 
to Shreveport, La.). All of red civil air¬ 
way No. 4. 

§ 60.24204 Red civil airway No. 5 

ainoay traffic control areas (Tucson, 
Ariz., to Rodeo, N. Mcx.). No designa¬ 
tion. 

§ 60.24205 Red civil ainoay No. 6 

ainoay traffic control areas (Parco, Wyo., 
to Grand Island, Nebr.) . No designation. 

§ 60.24206 Red civil airway No. 7 

airway traffic control areas (Spartan¬ 
burg , 5. C., to Greensboro, N. C.). All 
of red civil airway No. 7. 

§ 60.24207 Rett civil airway No. 8 

ainoay traffic control areas (Concord, 
N. H., to Portland. Maine). No desig¬ 
nation. 

§60.24208 Red civil ainoay No. 9 
airway traffic control areas (Fargo, 
N. Dak., to Pembina, N. Dak.). No 
designation. 

§60.24209 Red civil ainoay No. 10 
airway traffic control areas (Amarillo, 
Tex., to Charleston, S. C.). Those por¬ 
tions of red civil airway No. 10: Prom a 
line extended at right angles across such 
airway through a point on the centerline 


thereof 25 miles southeast of the Ama¬ 
rillo, Tex., radio range station, to a line 
extended at right angles across such 
airway through a point on the center 
line thereof 25 miles west of the Shreve¬ 
port, La., radio range station; from a 
line extended at right angles across such 
airway through a point on the center 
line thereof 25 miles east of the Jackson, 
Miss., radio range station, to a line ex¬ 
tended at right angles across such air¬ 
way through a point on the center line 
thereof 25 miles west of the Charleston, 
S. C.. radio range station. 

§ 60.24210 Red civil airway No. 11 
ainoay traffic control areas (Tulsa, Okla., 
to St. Louis, Mo.). That portion of red 
civil airway No. 11: Prom a line ex¬ 
tended at right angles across such air¬ 
way through a point on the center line 
thereof 25 miles northeast of the Tulsa, 
Okla., radio range station, to the St. 
Louis, Mo., radio range station. 

§ 60.24211 Red civil airway No. 12 
airway traffic control areas (Kansas City, 
Mo., to Detroit, Mich.). Those portions 
of red civil airway No. 12: From a line 
extended at right angles across such 
airway through a point on the center 
line thereof 25 miles northeast of the 
Knoxville, Mo., radio marker station, to 
the Detroit, Mich. (Wayne County Air¬ 
port) , radio range station. 

§ 60.24212 Red civil airway No. 13 air¬ 
way traffic control areas (Albany, N. Y., 
to Boston, Mass.). No designation. 

§ 60.24213 Red civil airway No. 14 air¬ 
way traffic control areas <Lone Rock, 
Wis., to Louisville, Ky.). Those portions 
of red civil airway No. 14: From the 
Lone Rock. Wis., radio range station to 
a line extended at right angles across 
such airway through a point on the 
center line thereof 25 miles northwest 
of the Indianapolis, Ind., radio range 
station. 

§ 60.24214 Red civil airway No. 15 air¬ 
way traffic control areas (Las Vegas. 
Nev., to Phoenix, Ariz.). That portion of 
red civil airway No. 15: From the Las 
Vegas, Nev., radio range station, to the 
Kingman. Ariz., radio range station. 

§ 60.24215 Red civil airway No. IS 
airway traffic control areas ( Augusta, 
Ga. t to Charleston, S. C.). That portion 
of red civil airway No. 16: From the 
Augusta, Ga.. radio range station, to a 
line extended at right angles across such 
airway through a point on the center line 
thereof 25 miles northwest of the 
Charleston, S. C.. radio range station. 

§ 60.24216 Red civil airway No. 17 
airway traffic co?itrol areas (Martins- 
burg, W. Va., to Baltimore, Md.), All of 
red civil airway No. 17. 

§ 60.24217 Red civil airway N&. 18 
airway traffic control areas (Indianapo¬ 
lis, Ind., to Washington, D. C.>. That 
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portion of red civil airway No. 18: From 
a line extended at right angles across 
such airway through a point on the cen¬ 
ter line thereof 25 miles west of the El¬ 
kins, W. Va., radio range station to the 
intersection of the center lines of the on 
course signals of the east leg of the Front 
Royal, Va., radio range and the north¬ 
west leg of the Washington, D. C., radio 
range. 

§ 60.24218 Red civil airioay No. 19 air - 
way traffic control areas ( Dayton, Ohio, 
to Grajid Rapids. Mich.). That portion 
of red civil airway No. 19: From a line 
extended at right angles across such air¬ 
way through a point on the center line 
thereof 25 mines north of the Dayton, 
Ohio. Municipal Airport, to the Grand 
Rapids, Mich., radio range station. 

§ 60.24219 Red civil airway No. 20 air - 
way traffic control areas ( Detroit, Mich., 
to Washington, D. C.). All portions of 
red civil airway No. 20. 

§ 60.24220 Red civil airway No. 21 air¬ 
way traffic control areas ( Detroit, Mich., 
to Woodward, Pa.). All portions of red 
civil airway No. 21. 

§ 60.24221 Red civil airway No. 22 air¬ 
way traffic control areas ( Roanoke, Va., 
to Gordonsville , Va.). That portion of 
red civil airway No. 22: From a line ex¬ 
tended at right angles across such air¬ 
way through a point on the center line 
thereof 25 miles northeast of the Roa¬ 
noke, Va., radio range station, to the Gor¬ 
donsville, Va., radio range station. 

§ 60.24222 Red civil airway No. 23 air¬ 
ioay traffic control areas ( Buffalo , N. Y. f 
to Newark, N.J.). All of red civil airway 
No. 23. 

§ 60.24223 Red civil airway No. 24 
ainoay traffic control areas ( Amarillo, 
Tex., to Oklahoma City, Okla.). No des¬ 
ignation. 

§ 60.24224 Red civil airway No. 25 
airway traffic control areas (Daytona 
Beach, Fla., to Miami, Fla.). No desig¬ 
nation. 

§ 60.24225 Red civil airway No. 26 
airway traffic control areas ( Newark, N. 
J., to Burlington, Vt.). That portion of 
red civil airway No. 26: From the inter¬ 
section of the center lines of the on 
course signals of the northeast leg of 
the Newark, N. J., radio range and the 
south leg of the New Hackensack, N. Y., 
radio range, to a line extended at right 
angles across such airway through a 
point on the center line thereof 25 miles 
south of the Albany, N. Y., radio range 
station. 


§ 60.24226 Red civil airway No. 27 
airway traffic control areas ( Dayton. 
Ohio, to Detroit, Mich.). That portion 
of red civil airway No. 27: From a line 
extended at right angles across such air¬ 
way through a point on the center line 
thereof 25 miles northeast of the Munici¬ 
pal Airport, Dayton, Ohio, to the Detroit. 
Mich. (Wayne County Airport), radio 
range station. 

§ 60.24227 Red civil airway No. 28 
airway traffic control areas ( Chicago, III., 
to Grand Rapids, Mich.). All of red civil 
airway No. 28. 

§ 60.24228 Red civil airway No. 29 air¬ 
way traffic control areas ( Baltimore, Md., 
to Elmira, N. Y.). All of red civil airway 
No. 29. 

§ 60.24300 Blue civil airway No. 1 air¬ 
ioay traffic control areas (Pendleton, 
Or eg., to Spokane, Wash.). No designa¬ 
tion. 

§ 60.24301 Blue civil airway No. 2 air¬ 
ioay traffic control areas (Pittsburgh, Pa., 
to Erie, Pa.). All of blue civil airway 
No. 2. 

§ 60.24302 Blue civil airioay No. 3 air¬ 
way traffic control areas. No designa¬ 
tion. 

§ 60.24303 Blue civil airway No. 4 air¬ 
way traffic control areas ( Boston, Mass., 
to Rouses Point, N. Y.). No designation. 

§ 60.24304 Blue civil airway No. 5 air¬ 
way traffic control areas (Galveston, Tex., 
to Wichita, Kans.). That portion of blue 
civil airway No. 5: From a line extended 
at right angles across such airway 
through a point on the center line thereof 
25 miles northwest of the Navasota, Tex., 
radio range station, to the intersection 
of the center lines of the on course signals 
of the north leg of the Fort Worth, Tex., 
radio range and the south leg of the 
Oklahoma City, Okla., radio range. 

§ 60.24305 Blue civil airway No. 6 air¬ 
way traffic control areas ( Abilene , Tex., 
to Oklahoma City, Okla.). All of blue 
civil airway No. 6. 

§ 60.24306 Blue civil airway No. 7 air¬ 
way traffic control areas ( Springfield, 
111., to Morse, III.) . All of blue civil air¬ 
way No. 7. 

§ 60.24307 Blue civil airway No. 8 air¬ 
ioay traffic control areas. No designa¬ 
tion. 

§ 60.24308 Blue civil airway No. 9 air¬ 
way traffic control areas. No designa¬ 
tion. 

§ 60.24309 Blue civil airway No. 10 
airioay traffic control areas (Modesto, 
Calif., to Williams, Calif.), All of blue 
civil airway No. 10. 


§ 60.24310 Blue civil airway No. u 
airway traffic control areas. No desig¬ 
nation. 

§ 60.24311 Blue civil airway No. 12 
airway traffic control areas (Portland 
Oreg., to Ellensburg, Wash.). No desig¬ 
nation. 

§ 60.24312 Blue civil airway No. 13 
No designation. 

§ 60.24313 Blue civil airway No. 14 
airway traffic control areas (Riverside, 
Calif., to Bakersfield, Calif.). All of blue 
civil airway No. 14. 

§ 60.24314 Blue civil airway No. 15 air¬ 
way traffic control areas (Columbus, 
Ohio, to Erie, Pa.). That portion of blue 
.civil airway No. 15: From a line extended 
at right angles across such airway 
through a point on the center line thereof 
25 miles northeast of the intersection of 
the center lines of the on course signals 
of the east leg of the Columbus. Ohio, 
radio range and the southwest leg of the 
Akron. Ohio, radio range, to the Erie, 
Pa., radio range station. 

§ 60.24315 Blue civil airway No. 16 
airway traffic control areas <Dillon, 
Mont., to Helena, Mont.). No designa¬ 
tion. 

§ 60.24316 Blue civil airway No. 17 
airway traffic control areas (Blythe, 
Calif., to Kingman, Ariz.) . All of blue 
civil airway No. 17. 

§ 60.24317 Blue civil airway No. 18 
airway traffic control areas (Neuxirk, 
N. J., to Syracuse, N. Y.). All of blue civil 
airway No. 18. 

16. By amending Appendix D to read 
as follows: 

Appendix D 

Airway Traffic Control Centers 

The following is a list of Airway Traffic 
Control Centers of the Authority: 

Atlanta, Georgia. 

Burbank, California. 

Chicago, Illinois. 

Cleveland, Ohio. 

Detroit, Michigan. 

Fort Worth, Texas. 

Newark, New Jersey. 

Oakland, California. 

Pittsburgh, Pennsylvania. 

Salt Lake City, Utah. 

St. Louis, Missouri. 

Washington, D. C. 

By the Authority. 

[seal! Paul J. Frizzell. 

Secretary. 

|F. R. Doc. 40-487; Filed, February 1. 1940; 

12:36 p. m.] 
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TITLE 26-INTERNAL REVENUE 

CHAPTER I—BUREAU OF INTERNAL 
REVENUE 

[Regulations 103] 

Income Tax Under the Internal 
Revenue Code* 

[The table of contents, Subpart A ( In¬ 
troductory Provisions ) and Subpart B 
(General Provisions ) appeared in the 
issue for Thursday, February l , 1940 1 

SITBPART C—SUPPLEMENTAL PROVISIONS 

Rates of Tax 

Sec. 101. Exemptions from tax on corpo¬ 
rations. m ^ 

The following organizations shall be ex¬ 
empt from taxation under this chapter— 

$ 19.101-1 Proof of exemption. A 
corporation is not exempt merely be¬ 
cause it is not organized and operated 
for profit. In order to establish its ex¬ 
emption and thus be relieved of the duty 
of filing returns of income and paying 
the tatf, it is necessary that every or¬ 
ganization claiming exemption file an 
affidavit with the collector of the district 
in which it is located, showing the char¬ 
acter of the organization, the purpose 
for which it was organized, its actual 
activities, the sources of its income and 
the disposition of such income, whether 
or not any of its income is credited to 
surplus or may inure to the benefit of any 
private shareholder or individual, and 
in general all facts relating to its opera¬ 
tions which affect its right to exemption. 
To such affidavit should be attached a 
copy of the charter or articles of incor¬ 
poration, the by-laws of the organization, 
and the latest financial statement, show¬ 
ing the assets, liabilities, receipts, and 
disbursements of the organization. The 
words “private * shareholder or indi¬ 
vidual” in section 101 refer to individuals 
having a personal and private interest 
in the activities of the corporation. Al¬ 
though religious or apostolic associations 
or corporations exempt under section 
101 (18) are relieved from paying the 
tax, they are required to file returns of 
income (see section 19.101 <18)-1). 

In the case of the particular classes 
of organizations listed below, the fol¬ 
lowing additional information should be 
embodied in or attached to, and made a 
part of, the affidavit referred to above: 

<1) Fraternal beneficiary societies, or¬ 
ders, or associations: 

(a) The number of subordinate lodges 
in active operation, (b) whether period¬ 
ical meetings are actually held; 

(2) Building and loan associations 
and cooperative banks: These associa- 


• Sections 19:1-19.3801 (e)-l issued under 
the authority contained in sections 62 and 
3791 of the Internal Revenue Code (53 Stat. 
32. 467). In Buch sections the numbers to 
the right of the decimal point are keyed to 
numbers of sections 1 to 373. Inclusive, 500 
to 511, Inclusive, 3797, and 3801 of the In¬ 
ternal Revenue Code (53 Stat., Part 1). 
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tions and banks shall submit the infor¬ 
mation required by Questionnaire, Form 
1027, copies of which may be obtained 
from any collector; 

(3) Corporations, community chests, 
funds, or foundations claiming exemp¬ 
tion under section 101 (6): To what ex¬ 
tent the activities of the organization 
involve carrying on propaganda, or 
otherwise attempting, to influence legis¬ 
lation ; 

(4) Educational organizations: In ad¬ 
dition to the information called for in 
(3) above, whether any of the sharehold¬ 
ers are paid by the organization, and if 
so. the reason for each such payment 
and the amount thereof; 

(5) Hospitals: In addition to the in¬ 
formation called for in (3) above, 
whether part-pay or non-pay patients 
are accepted and whether the amounts 
paid by part-pay patients are more than 
nominal; 

(6) Business leagues: (a) A statement 
of the services performed for members, 
(b) a statement of the services per¬ 
formed for nonmembers; 

(7) Clubs: The income received from 
the use of the facilities by the general 
public; 

(8) Benevolent life insurance associa¬ 
tions: (a) The number of counties In 
which the association accepts risks, (b) 
copies of the policies or certificates of 
membership; 

(9) Mutual insurance companies: (a) 
Copies of the policies or certificates of 
membership; <b) if any substantial 
amount of income is claimed to be held 
for the payment of losses or expenses, a 
statement based upon a reliable table of 
loss experience demonstrating that the 
amount so held for the payment of losses 
is reasonably necessary ; or in the case 
of expenses, a statement based upon re¬ 
liable statistics showing that the ex¬ 
penses were incurred or that in all prob¬ 
ability they will be incurred; 

(10) Farmers’ cooperative associa¬ 
tions: These associations shall submit 
the information required by Question¬ 
naire, Form 1028, copies of which may 
be obtained from any collector; 

(11) Holding companies: (a) The 
name of the organization for which it 
holds title. <b) the information neces¬ 
sary to establish the exemption, under 
section 101, of the organization for which 
title is held. 

The collector, upon receipt of the affi¬ 
davit and other papers, will forward 
them to the Commissioner for decision 
as to whether the organization is exempt. 

When an organization has established 
its right to exemption, it need not there¬ 
after make a return of income or any 
further showing with respect to its status 
under the law, unless it changes the 
character of its organization or opera¬ 
tions or the purpose for which it was 
originally created. But see section 19.101 
(18)-1 with respect to religious or apos¬ 
tolic associations or corporations. See 


also sections 275 (a) and 276 (a) with 
respect to the statute of limitations. 
Collectors will keep a list of all exempt 
corporations, to the end that they may 
occasionally inquire into their status and 
ascertain whether or not they are ob¬ 
serving the conditions upon which their 
exemption is predicated. 

The exemption under section 101 re¬ 
ferred to in this section and sections 
19.101 <2) —1 to 19.101 (13)-1, inclusive, 
from filing returns of income does not 
apply to returns of information (see 
sections 147 to 149, inclusive) .* 

[Sec. 101. Exemptions from tax on corpo¬ 
rations. J 

[The following organizations shall he ex¬ 
empt from taxation under this chapter—| 

(1) Labor, agricultural, or horticultural 
organizations; 

§ 19.101 <1)-1 Labor, agricultural, and 
horticultural organizations. The organ¬ 
izations contemplated by section 101 (1) 
as entitled to exemption from income 
taxation are those which— 

(1) Have no net income inuring to the 
benefit of any member; 

(2) Are educational or instructive in 
character; and 

(3) Have as their objects the better¬ 
ment of the conditions of those engaged 
in such pursuits, the improvement of the 
grade of their products, and the develop¬ 
ment of a higher degree of efficiency in 
their respective occupations. 

Organizations such as county fairs and 
like associations of a quasi public char¬ 
acter, which are designed to encourage 
the development of better agricultural 
and horticultural products through a sys¬ 
tem of awards, and whose income from 
gate receipts, entry fees, and donations 
is used exclusively to meet the necessary 
expenses of upkeep and operation, are 
thus exempt. On the other hand, asso¬ 
ciations which have for their purpose, for 
example, the holding of periodical race 
meets, the profits from which may inure 
to the benefit of their shareholders, are 
not exempt. Similarly, corporations en¬ 
gaged in growing agricultural or horicul- 
tural products for profit are not exempt 
from tax.* 

[Sec. 101. Exemptions from tax on corpo¬ 
rations. ] 

[The foUowing organizations shall be ex¬ 
empt from taxation under this chapter—[ 

(2) Mutual savings banks not having a 
capital stock represented by shares; 

§ 19.101 (2)-l Mutual savings banks . 
In order that a corporation may be en¬ 
titled to exemption as a mutual savings 
bank, it must appear that it is an or¬ 
ganization— 

(1) Which has no capital stock rep¬ 
resented by shares, and 

(2) Whose earnings, less only the ex¬ 
penses of operation, are distributable 
wholly among the depositors. 

If It appears that the organization has 
shareholders who participate in the 
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profits, the organization will not be ex¬ 
empt. 

A mutual saving's bank need not be 
incorporated or be under public super¬ 
vision, unless, in either case a State 
statute so requires, nor need it serve the 
public in general, in order to be exempt. 
It may confine its business to a desig¬ 
nated class of individuals, such as em¬ 
ployees of a single corporation, without 
losing its exempt status.* 

[Sec 101. Exemptions from tax on cor¬ 
porations.! 

| The following organizations Bhall be ex¬ 
empt from taxation under this chapter—] 

(3) Fraternal beneficiary societies, orders, 
or associations. (A) operating under the 
lodge system or for the exclusive benefit of 
the members of a fraternity itself operat¬ 
ing under the lodge system: and (B) pro¬ 
viding for the payment of life, sick, acci¬ 
dent, or other benefits to the members of 
such society, order, or association or their 
dependents;’ 

§ 19.10i <3) —1 Fraternal beneficiary 
societies. A fraternal beneficiary society 
is exempt from tax only if operated under 
the “lodge system/’ or for the exclusive 
benefit of the members of a society so 
operating. “Operating under the lodge 
system” means carrying on its activities 
under a form of organization that com¬ 
prises local branches, chartered by a par¬ 
ent organization and largely self-govern¬ 
ing. called lodges, chapters, or the like. 
In order to be exempt it is also necessary 
that the society have an established sys¬ 
tem for the payment to its members or 
their dependents of life, sick, accident, 
or other benefits.* 

| Sec. 101. Exemptions from tax on cor¬ 
porations. | 

| The following organizations shall be ex¬ 
empt from taxation under this chapter—| 

(4) Domestic building and loan associa¬ 
tions substantially all the business of which 
Is confined to making loans to members; and 
cooperative banks without capital stock or¬ 
ganized and operated for mutual purposes 
and without profit. 

§ 19.101 (4)-l Building and loan as- 
sociations and cooperative banks. A 
building and loan association organized 
pursuant to and operating in accordance 
with the laws of the United States or a 
State or Territory thereof, substantially 
all the business of which association is 
confined to making loans to members, is 
entitled to exemption. 

Cooperative banks without capital 
stock organized and operated for mutual 
purposes and without profit are exempt. 
Credit unions such as those organized 
under the laws of Massachusetts, being in 
substance and in fact the same as co¬ 
operative banks, are likewise exempt 
from tax.* 

| Sec. 101. Exemptions from tax on cor¬ 
porations. 1 

| The following organizations shall be ex¬ 
empt from taxation under this chapter —\ 

(5) Cemetery companies owned and oper¬ 
ated exclusively for the benefit of their mem¬ 
bers or which are not operated for profit; 
and any corporation chartered solely for 
burial purposes as a cemetery corporation 
and not permitted by its charter to engage 
In any business not necessarily incident to 


that purpose, no part of the net earnings 
of which inures to the benefit of any private 
shareholder or individual; 

§ 19.101 (5)-l Cemetery companies. 
A cemetery company may be entitled to 
exemption— 

(1) If it is owned by and operated ex¬ 
clusively for the benefit of its lot owners 
who hold such lots for bona fide burial 
purposes and not for purpose of resale, 
or 

(2) If it is not operated for profit. 

Any cemetery corporation chartered 
solely for burial purposes and not per¬ 
mitted by its charter to engage in any 
business not necessarily incident to that 
purpose, is exempt from income tax, pro¬ 
vided that no part of its net earnings 
inures to the benefit of any private share¬ 
holder or individual. A cemetery com¬ 
pany which fulfills the other require¬ 
ments of the Internal Revenue Code may 
be exempt, even though it issues pre¬ 
ferred stock entitling the holders to divi¬ 
dends at a fixed rate, not exceeding the 
legal rate of interest in the State of in¬ 
corporation. or 8 percent per annum, 
whichever is greater, on the value of the 
consideration for which the stock was 
issued, provided that its articles of in¬ 
corporation require— 

(1) That the preferred stock shall be 
retired at par as soon as sufficient funds 
available therefor are realized from sales, 
and 

(2) That all funds not required for the 
payment of dividends upon or for the 
retirement of preferred stock shall be 
used by the company for the care and im¬ 
provement of the cemetery property.* 

(Sec. 101. Exemptions from tax on cor¬ 
porations.] 

| The following organizations shall be ex¬ 
empt from taxation under this chapter—1 

(6) Corporations, and any community 
chest, fund, or foundation, organized and 
operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, or 
for the prevention of cruelty to children or 
animals, no part of the net earnings of which 
inures to the benefit of any private share¬ 
holder or individual, and no substantial part 
of the activities of which is carrying on prop¬ 
aganda. or otherwise attempting, to influence 
legislation; 

§ 19.101 f6> —1 Religious , charitable , 
scientific , literary, and educational or¬ 
ganizations and community chests. In 
order to be exempt under section 101 (6), 
the organization must meet three tests: 

(1) It must be organized and operated 
exclusively for one or more of the speci¬ 
fied purposes; 

(2) Its net income must not inure in 
whole or in part to the benefit of private 
shareholders or individuals; and 

(3) It must not by any substantial part 
of its activities attempt to influence legis¬ 
lation by propaganda or otherwise. 

Corporations organized and operated 
exclusively for charitable purposes com¬ 
prise, in general, organizations for the 
relief of the poor. The fact that a cor¬ 
poration established for the relief of in¬ 


digent persons may receive voluntary 
contributions from the persons intended 
to be relieved will not necessarily deprive 
it of exemption. 

An educational organization within the 
meaning of the Internal Revenue Code 
is one designed primarily for the im¬ 
provement or development of the capa¬ 
bilities of the individual, but, under ex¬ 
ceptional circumstances, may include an 
association whose sole purpose is the in¬ 
struction of the public, or an association 
whose primary purpose is to give lectures 
on subjects useful to the individual and 
beneficial to the community, even though 
an association of either class has inci¬ 
dental amusement features. An organi¬ 
zation formed, or availed of, to dissemi¬ 
nate controversial or partisan propa¬ 
ganda is not an educationaborganizaiion 
within the meaning of the Code. How¬ 
ever, the publication of books or the giv¬ 
ing of lectures advocating a cause of a 
controversial nature shall not of itself 
be sufficient to deny an organization the 
exemption, if carrying on propaganda, or 
otherwise attempting, to influence legis¬ 
lation form no substantial part of its ac¬ 
tivities, its principal purpose and sub¬ 
stantially all of its activities being clearly 
of a nonpartisan, noncontroversial, and 
educational nature. 

Since a corporation to be exempt under 
section 101 (6) must be organized and 
operated exclusively for one or more of 
the specified purposes, an organization 
which has certain religious purposes and 
which also manufactures and sells ar¬ 
ticles to the public for profit, is not ex¬ 
empt under section 101 (6) even though 
its property is held in common and its 
profits do not inure to the benefit of tn- 
diivdual members of the organization. 
See section 101 (18) as to religious or 
apostolic associations or corporations. 

A corporation otherwise exempt under 
section 101 (6) does not lose its status 
as an exempt corporation by receiving 
income such as rent, dividends, and in¬ 
terest from investments, provided such 
income is devoted exclusively to one or 
more of the purposes specified in that 
section.* 

(Sec. 101. Exemptions from tax on cor¬ 
porations. | 

[The following organizations shall be ex¬ 
empt from taxation under this chapter—1 

(7) Business leagues, chambers of com¬ 
merce, real-est ate boards, or boards of trade, 
not organized for profit and no part of the 
net earnings of which inures to the benefit 
of any private shareholder or individual; 

§ 19.101 (7) —1 Business leagues, cham¬ 
bers of commerce , real estate boards, 
and boards of trade. A business league 
is an association of persons having some 
common business interest, the purpose of 
w r hich is to promote such common inter¬ 
est and not to engage in a regular 
business of a kind ordinarily carried 
on for profit. It is an organization of 
the same general class as a chamber of 
commerce or board of trade. Thus its 
activities should be directed to the im¬ 
provement of business conditions of one 
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or more lines of business as distin¬ 
guished from the performance of par¬ 
ticular services for individual persons. 
An organization whose purpose is to en¬ 
gage in a regular business of a kind or¬ 
dinarily carried on for profit even 
though the business is conducted on a 
cooperative basis or produces only suf¬ 
ficient income to be self-sustaining, is 
not a business league. An association 
engaged .in furnishing information to 
prospective investors, to enable them to 
make sound investments, is not a busi¬ 
ness league, since its activities do not 
further any common business interest, 
even though all of its income is devoted 
to the purpose stated. A stock ex¬ 
change is not a business league, a cham¬ 
ber of commerce, or a board of trade 
within the meaning of the Internal 
Revenue Code and is not exempt from 
tax/ 

[Sec. 101. Exemptions from tax on corpo¬ 
rations.) 

(The foUowing organizations shall be 
exempt from taxation under this chapter—) 

(8) Civic leagues or organizations not or¬ 
ganized for profit but operated exclusively 
for the promotion of social welfare, or local 
associations of employees, the membership 
of which 16 limited to the employees of a 
designated person or persons In a particular 
municipality, and the net earnings of which 
are devoted 'exclusively to charitable, edu¬ 
cational, or recreational purposes; 

§ 19.101 (8)-l Civic leagues and local 
associations of employees . Civic leagues 
entitled to exemption under section 
101 (8) comprise those not organized for 
profit but operated exclusively for pur¬ 
poses beneficial to the community as a 
whole, and, in general, include organiza¬ 
tions engaged in promoting the welfate 
of mankind, other than organizations 
comprehended within section 101 (6). 
Certain local associations of employees 
are also expressly entitled to exemption 
under section 101 (8). The Internal 
Revenue Code prescribes as conditions 
to exemption (1) that the membership of 
such an association be limited to the em¬ 
ployees of a designated person or persons 
in a particular municipality, and (2) 
that the net earnings of the association 
be devoted exclusively to charitable, edu¬ 
cational, or recreational purposes. See 
section 19.101 <6)-l with reference to 
the meaning of “charitable” and “edu¬ 
cational” and section 19.101 (10)-1 as to 
the meaning of ‘local” as used in the 
Code/ 

(8ec. 101. Exemptions from tax on cor¬ 
porations. ) 

| The following organizations shall be ex¬ 
empt from taxation under this chapter — ) 

(9) Clubs organized and operated exclu¬ 
sively for pleasure, recreation, and other 
nonprofitable purposes, no part of the net 
earnings of which Inures to the benefit of 
any private shareholder; 

§ 19.101 (9)-l Social clubs. The ex¬ 
emption granted by section 101 (9) ap¬ 
plies to practically all social and recrea¬ 
tion clubs which are supported by mem¬ 
bership fees, dues, and assessments. If 
a club engages in traffic, in agriculture 


or horticulture, or in the sale of real 
estate, timber, etc., for profit, such club 
is not organized and operated exclusive¬ 
ly for pleasure, recreation, or social pur¬ 
poses. Generally, an incidental sale of 
property will not deprive the club of the 
exemption/ 

I Sec*. 101. Exemptions from tax on cor¬ 
porations. 1 

[The following organizations shaU be ex¬ 
empt from taxation under this chapter—1 

(10) Benevolent life insurance associa¬ 
tions of a purely local character, mutual 
ditch or irrigation companies, mutual or 
cooperative telephone companies, or like 
organizations; but only if 85 per centum 
or more of the Income consists of amounts 
collected from members for the sole pur¬ 
pose of meeting losses and expenses; 

§ 19.101 (10)-1 Local benevolent life 
insurance associations, mutual irrigation 
and telephone companies, and like or- 
ganizations. It is a prerequisite to ex¬ 
emption under section 101 (10) that at 
least 85 percent of the income of the 
organization shall consist of amounts 
collected from members for the sole 
purpose of meeting losses and expenses. 
If an organization issues policies for 
stipulated cash premiums, or if it re¬ 
quires advance deposits to cover the cost 
of the Insurance and maintains invest¬ 
ments from which more than 15 per¬ 
cent of its income is derived, it is not 
entitled to exemption. On the other 
hand, an organization may be entitled 
to exemption, although it makes ad¬ 
vance assessments for the sole purpose 
of meeting future losses and expenses, 
provided that the balance of such as¬ 
sessments remaining on hand at the end 
of the year is retained to meet losses 
and expenses or is returned to members. 

The phrase “of a purely local character” 
applies to benevolent life insurance asso¬ 
ciations, and not to the other organiza¬ 
tions specified in section 101 (10). It 
applies, however, to any organization 
seeking exemption on the ground that it 
is an organization similar to a benevolent 
life insurance association. An organiza¬ 
tion of a purely local character is one 
whose business activities are confined to a 
particular community, place, or district, 
irrespective, however, of political sub¬ 
divisions. If the activities of an organi¬ 
zation are limited only by the borders of a 
State, it cannot be considered to be purely 
local in character/ 

|8ec. 101. Exemptions from tax on corpo¬ 
rations. ) 

(The following organizations shall be 
exempt from taxation under this chapter—) 

(11) Farmers’ or other mutual hail, cyclone, 
casualty, or fire insurance companies or 
associations (Including lnterlnsurers and 
reciprocal underwriters) the Income of which 
is used or held for the purpose of paying 
losses or expenses; 

§ 19.101 (11) —1 Farmers* or other 
mutual hail, cyclone, casualty, or fire in- 
surance companies or associations. To 
be exempt under section 101 (11) the 
business of the organization must be 
purely mutual and its income must be used 
or held solely for the purpose of paying 


losses or expenses. Neither the extent 
of the territory in which the company 
may properly operate nor the fact that 
it accepts premium deposits instead of 
assessments is decisive as to its exemp¬ 
tion. The writing of nonmutual insur¬ 
ance regardless of amount will deprive a 
company of the exemption. 

The term “casualty” as used in section 
101 (11) Is limited to those forms of in¬ 
demnity insurance providing for pay¬ 
ment of loss or damage to property or 
personal injury to thing persons resulting 
from accident or some such unanticipated 
contingency other than fire or the ele¬ 
ments, and does not include indemnity 
from loss through accident resulting in 
bodily injury to, or death of, the insured/ 

(Sec. 101. Exemptions from tax on cor¬ 
porations. I 

| The foUowing organizations shall be ex¬ 
empt from taxation under this chapter—] 

(12) Farmers’, fruit growers’, or like asso¬ 
ciations organized and operated on a co¬ 
operative basis (a) for the purpose of mar¬ 
keting the products of members or other 
producers, and turning back to them the 
proceeds of sales, less the necessary market¬ 
ing expenses, on the basis of either the 
quantity or the value of the products fur¬ 
nished by them, or (b) for the purpose of 
purchasing supplies and equipment for the 
use of members or other persons, and turn¬ 
ing over such supplies and equipment to 
them at actual cost, plus necessary expenses. 
Exemption shall not be denied any such 
association because It has capital stock, If 
the dividend rate of such stock is fixed at 
not to exceed the legal rate of interest in 
the State of Incorporation or 8 per centum 
per annum, whichever is greater, on the value 
of the consideration for which the stock was 
Issued, and if substantially all such stock 
(other than non voting preferred stock, the 
owners of which are not entitled or permitted 
to participate, directly or indirectly, in the 
profits of the association, upon dissolution 
or otherwise, beyond the fixed dividends) is 
owned by producers who market their prod¬ 
ucts or purchase their supplies and equip¬ 
ment through the association: nor shall ex¬ 
emption be denied any such association 
because there is accumulated and main¬ 
tained by* It a reserve required by State law 
or a reasonable reserve for any necessary pur¬ 
pose. Such an association may market the 
products of nonmembers In an amount the 
value of which does not exceed the value of 
the products marketed for members, and 
may purchase supplies and equipment for 
nonmembers in an amount the value of 
which does not exceed the value of the sup¬ 
plies and equipment purchased for members, 
provided the value of the purchases made 
for persons who are neither members nor 
producers does not exceed 15 per centum of 
the value of all its purchases. Business done 
for the United States or any of its agencies 
shall be disregarded in determining the right 
to exemption under this paragraph; 

§ 19.101 (12)-1 Farmers* cooperative 
marketing and purchasing associations. 

(a) Cooperative associations engaged in 
the marketing of farm products for farm¬ 
ers, fruit growers, live-stock growers, 
dairymen, etc., and turning back to the 
producers the proceeds of the sales of 
their products, less the necessary operat¬ 
ing expenses, on the basis of the products 
furnished by them, are exempt from in¬ 
come tax and shall not be required to 
file returns. For instance, cooperative 
dairy companies which are engaged in 
collecting milk and disposing of it or the 
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products thereof and distributing the 
proceeds, less necessary operating ex¬ 
penses, among the producers upon the 
basis of the quantity of milk or of butter 
fat in the milk furnished by such pro¬ 
ducers, are exempt from the tax. If the 
proceeds of the business are distributed 
in any other way than on such a propor¬ 
tionate basis, the association does not 
meet the requirements of the Internal 
Revenue Code and is not exempt. In 
other words, nonmember patrons must 
be treated the saq^ as members in so far 
as the distribution of patronage dividends 
is concerned, that is, if products are 
marketed for nonmember producers, the 
proceeds of the sale, less necessary oper¬ 
ating expenses, must be returned to the 
patrons from the sale of whose goods 
such proceeds result, whether or not such 
patrons are members of the association. 
In order to show its cooperative nature 
and to establish compliance with the re¬ 
quirement of the Code that the proceeds 
of sales, less necessary expenses, be 
turned back to all producers on the basis 
of the products furnished by them, it is 
necessary for such an association to keep 
permanent records of the business done 
both with members and nonmembers. 
The Code does not require, however, that 
the association keep ledger accounts with 
each producer selling through the asso¬ 
ciation. Any permanent records which 
show that the association was operating 
during the taxable year on a cooperative 
basis in the distribution of patronage 
dividends to all producers will suffice. 
While under the Code patronage divi¬ 
dends must be paid to all producers on 
the same basis, this requirement is com¬ 
plied with if an association, instead of 
paying patronage dividends to nonmem¬ 
ber producers in cash, keeps permanent 
records from which the proportionate 
shares of the patronage dividends due 
to nonmember producers can be deter¬ 
mined, and such shares are made appli¬ 
cable toward the purchase price of a 
share of stock or of a membership in the 
association. 

An association which has capital stock 
will not for such reason be denied exemp¬ 
tion, (1) if the dividend rate of such 
stock is fixed at not to exceed the legal 
rate of interest in the State of incorpora¬ 
tion or 8 percent per annum, whichever 
is greater, on the value of the considera¬ 
tion for which the stock was issued, and 
(2) if substantially all of such stock (with 
the exception noted below) is owned by 
producers who market their products or 
purchase their supplies and equipment 
through the association. Any ownership 
of stock by others than such actual pro¬ 
ducers must be satisfactorily explained 
in the association’s application for ex¬ 
emption. The association will be re¬ 
quired to show that the ownership of its 
capital stock has been restricted as far 
as possible to such actual producers. If 
by statutory requirement all officers of 
an association must be shareholders, the 
ownership of a share of stock by a non¬ 


producer to qualify him as an officer will 
not destroy the association’s exemption. 
Likewise, if a shareholder for any reason 
ceases to be a producer and the associa¬ 
tion is unable, because of a constitutional 
restriction or prohibition or other reason 
beyond the control of the association, to 
purchase or retire the stock of such non¬ 
producer, the fact that under such cir¬ 
cumstances a small amount of the out¬ 
standing capital stock is owned by share¬ 
holders who are no longer producers will 
not destroy the exemption. The restric¬ 
tion placed on the ownership of capital 
stock of an exempt cooperative associa¬ 
tion shall not apply to nonvoting pre¬ 
ferred stock, provided the owners of such 
stock are not entitled or permitted to 
participate, directly or indirectly, in the 
profits of the association, upon dissolu¬ 
tion or otherwise, beyond the fixed divi¬ 
dends. The accumulation and mainte¬ 
nance of a reserve required by State 
statute, or the accumulation and mainte¬ 
nance of a reasonable reserve or surplus 
for any necessary purpose, such as to pro¬ 
vide for the erection of buildings and 
facilities required in business or for the 
purchase and installment of machinery 
and equipment or to retire indebtedness 
incurred for such purposes, will not de¬ 
stroy the exemption. An association will 
not be denied exemption because it mar¬ 
kets the products of nonmembers, pro¬ 
vided the value of the products marketed 
for nonmembers does not exceed the 
value of the products marketed for mem¬ 
bers. Anyone who shares in the profits 
of a farmers’ cooperative marketing as¬ 
sociation, and is entitled to participate in 
the management of the association, must 
be regarded as a member of such associa¬ 
tion within the meaning of section 101 
( 12 ). 

<b) Cooperative associations engaged 
in the purchasing of supplies and equip¬ 
ment for farmers, fruit growers, live¬ 
stock growers, dairymen, etc., and turn¬ 
ing over such supplies and equipment to 
them at actual cost, plus the necessary 
operating expenses, are exempt. The 
term “supplies and equipment” as used 
in section 101 (12) includes groceries 
and all other goods and merchandise 
used by farmers in the operation and 
maintenance of a farm or farmer’s 
household. The provisions of (a) re¬ 
lating to a reserve or surplus and to 
capital stock shall apply to associations 
coming under this paragraph. An asso¬ 
ciation which' purchases supplies and 
equipment for nonmembers will not for 
such reason be denied exemption, pro¬ 
vided the value of the purchases for non¬ 
members does not exceed the value of 
the supplies and equipment purchased 
for members, and provided the value of 
the purchases made for nonmembers who 
are not producers does not exceed 15 
percent of the value of all its purchases. 

(c) In order to be exempt under either 
(a) or (b) an association must establish 
that it has no net income for its own 
account other than that reflected in a 


reserve or surplus authorized in (a). An 
association engaged both in marketing 
farm products and in purchasing sup¬ 
plies and equipment is exempt if as to 
each of its functions it meets the require¬ 
ments of the Internal Revenue Code. 
Business done for the United States or 
any of its agencies shall be disregarded 
in determining the right to exemption 
under section 101 (12) and this section. 
An association to be entitled to exemp¬ 
tion must not only be organized but 
actually operated in the manner and for 
the purposes specified in section 101 (12). 

(d) Cooperative organizations engaged 
in occupations dissimiliar from those of 
farmers, fruit growers, and the like, such 
as marketing building materials, are not 
exempt.* 

| Sec. 101. Exemptions from tax on cor¬ 
porations.] 

(The following organizations shall be ex¬ 
empt from taxation under this chapter— J 

(13) Corporations organized by an associa¬ 
tion exempt under the provisions of para¬ 
graph (12). or members thereof, for the 
purpose of financing the ordinary crop op¬ 
erations of such members or other pro¬ 
ducers, and operated in conjunction with 
such association. Exemption shall not be 
denied any such corporation because it has 
capital stock, if the dividend rate of such 
stock is fixed at not to exceed the legal rate 
of Interest In the State of incorporation or 
8 per centum per annum, whichever is 
greater, on the value of the consideration 
for which the stock was issued, and if sub- 
stantlaUy all such stock (other than non- 
voting preferred stock, the owners of which 
are not entitled or permitted to participate, 
directly or indirectly, in the profits of the 
corporation, upon dissolution or otherwise, 
beyond the fixed dividends) is owned by 
such association, or members thereof; nor 
shall exemption be denied any such corpo¬ 
ration, because there is accumulated and 
maintained by it a reserve required by 8tate 
law or a reasonable reserve for any neces¬ 
sary purpose; 

§ 19.101 (13) —I Corporations organized 
to finance crop operations. Corpora¬ 
tions organized by farmers' cooperative 
marketing or purchasing associations, 
or the members thereof, for the purpose 
of financing the ordinary crop operations 
of such members or other producers are 
also exempt, provided the marketing or 
purchasing association is exempt under 
section 101 (12), and the financing cor¬ 
poration is operated in conjunction with 
the marketing or purchasing association. 
The provisions of section 19.101 (12)-1 
relating to a reserve or surplus and to 
capital stock shall also apply to corpora¬ 
tions coming under this section.* 

(Sec. 101. Exemptions from tax on cor¬ 
porations. | 

[The following organizations shall be ex¬ 
empt from taxation under this chapter—1 

(14) Corporations organized for the ex¬ 
clusive purpose of holding title to property, 
collecting income therefrom, and turning 
over the entire amount thereof, less ex¬ 
penses, to an organization which itself is 
exempt from the tax imposed by this 
chapter; 

(15) Corporations organized under Act of 
Congress, if such corporations are instru¬ 
mentalities of the United States and if, 
under such Act, as amended and supple¬ 
mented, such corporations are exempt from 
Federal income taxes; 








441 


FEDERAL REGISTER, Friday , February 2, 1940 


(16) Voluntary employees’ beneficiary asso¬ 
ciations providing for the payment of life. 
R'cfe accident, or other benefits to the mem¬ 
bers’ of such association or their dependents. 
If ( \) no port of their net earnings inures 
(other than through such payments) to the 
benefit of any private shareholder or indi¬ 
vidual, and (B) 85 per centum or more of 
the income consists of amounts collected 
from members for the sole purpose of mak¬ 
ing such payments and meeting expenses; 

(17) Teachers’ retirement fund associations 
of a purely local character, if (A) no part 
of their net earnings inures (other than 
through payment of retirement benefits) to 
the benefit of any private shareholder or in¬ 
dividual. and (B) the income consists solely 
of amounts received from public taxation, 
amounts received from assessments upon the 
teaching salaries of members, and Income in 
respect of investments; 

(18) Religious or apostolic associations or 
corporations, if such associations or corpora¬ 
tions have a common treasury or community 
treasury, even if such associations or cor¬ 
porations engage in business for the com¬ 
mon benefit of the members, but only if the 
members thereof include (at the time of fil¬ 
ing their returns) in their gross Income their 
entire pro-rata shares, whether distributed 
or not, of the net Income of the association 
or corporation for such year. Any amount 
so included in the gross income of a member 
shall be treated as a dividend received. 

Sec. 217. Exemption or certain Federal 

EMPLOYEES’ ORGANIZATIONS. (REVENUE ACT OP 

1939.) 

(a) Section 101 of the Internal Revenue 
Code (relating to exemptions from tax on 
corporations) is amended by adding at the 
end thereof the following new paragraph: 

“(19) Voluntary employees’ beneficiary 
associations providing for the payment of life, 
sick, accident, or other benefits to the mem¬ 
bers of such association or their dependents 
of their designated beneficiaries, if (A) ad¬ 
mission to membership In such association 
is limited to Individuals who are officers or 
employees of the United States Government, 
and (B) no part of the net earnings of such 
association inures (other than through such 
payments) to the benefit of any private 
shareholder or individual.” 

(b) The amendment made by this section 
shrdl be applicable to taxable years beginning 
after December 31, 1938. 

§ 19.101 (18) —1 Religious or apostolic 
associations or corporations. Religious 
or apostolic associations or corporations 
are exempt from taxation under chap¬ 
ter 1 if they have a common treasury 
or community treasury, even though 
they engage in business for the common 
benefit of the members, provided each 
of the members includes (at the time 
of filing his return) in his gross income 
his entire pro rata share, whether dis¬ 
tributed or not, of the net income of the 
association or corporation for the tax¬ 
able year of the association or corpora¬ 
tion ending with or during his taxable 
year. Any amount so included in the 
gross income of a member shall be 
treated as a dividend received. 

Every association or corporation 
claiming exemption as a religious or 
apostolic association or corporation 
under the provisions of section 101 (18) 
and this section shall make for each tax¬ 
able year a return stating specifically the 
items of its gross income and deduc¬ 
tions, and its net income, and there 
shall be attached to the return as a part 
thereof a statement showing the name 


and address of each member of the 
association or corporation and the 
amount of his distributive share of the 
net income of the association or corpora¬ 
tion for such year. If the taxable year 
of any member is different from the 
taxable year of the association or cor¬ 
poration, the distributive share of the 
net income of the association or cor¬ 
poration to be included in the gross in¬ 
come of the member for his taxable 
year shall be based upon the net income 
of the association or corporation for the 
taxable year of the association or cor¬ 
poration ending within the taxable year 
of the member.* 

Sec. 102. Surtax on corporations improp¬ 
erly ACCUMULATING SURPLUS. 

(a) Imposition of tax . There shall be 
levied, collected, and paid for each taxable 
year (in addition to other taxes Imposed by 
this chapter) upon the net Income of every 
corporation (other than a personal holding 
company as defined in section 501 or a 
foreign personal holding company as defined 
in Supplement P) if such corporation, how¬ 
ever created or organized, is formed or availed 
of for the purpose of preventing the im¬ 
position of the surtax upon its shareholders 
or the shareholders of any other corporation, 
through the medium of permitting earnings 
or profits to accumulate instead of being 
divided or distributed, a surtax equal to the 
sum of the following: 

25 per centum of the amount of the un¬ 
distributed section 102 net income not In 
excess of $100,000, plus 

35 per centum of the undistributed section 
102 net income In excess of $100,000. 

(b) Prima facie evidence. The fact that 
any corporation is a mere holding or invest¬ 
ment company shall be prima facie evidence 
of a purpose to avoid surtax upon share¬ 
holders. 

(c) Evidence determinative of purpose. 
The fact that the earnings or profits of a 
corporation are permitted to accumulate be¬ 
yond the reasonable needs of the business 
shall be determinative of the purpose to 
avoid surtax upon shareholders unless the 
corporation by the clear preponderance of 
the evidence shall prove to the contrary. 

(d) Definitions. As used In this chapter— 

(1) Section 102 net income. The term 
•‘section 102 net income” means the net in¬ 
come minus the sum of— 

(A) Taxes. —Federal Income, ifrar-proflts, 
and excess-profits taxes paid or accrued dur¬ 
ing the taxable year, to the extent not al¬ 
lowed as a deduction by section 23. but not 
including the tax Imposed by this section or 
a coijesponding section of a prior income- 
tax law. 

(B) Disallowed charitable, etc., contribu¬ 
tions. Contributions or gifts payment of 
which is made within the taxable year, not 
otherwise allowed as a deduction, to or for 
the use of donees described in section 23 (o), 
for the purposes therein specified. 

(C) Disallowed losses. Losses from sales 
or exchanges of capital assets which are dis¬ 
allowed as a deduction by section 117 (d). 
(See amendment of subsection (d) (1) by 
section 211 (f) of the Revenue Act of 1939, 
set forth below.) 

(2) Undistributed section 102 net income. 
The term “undistributed section 102 net in¬ 
come” means the section 102 net income 
minus the basic surtax credit provided in 
section 27 (b). but the computation of such 
credit under section 27 (b) (1) shall be made 
without its reduction by the amount of the 
credit provided in section 26 (a), relating to 
interest on certain obligations of the United 
States and Government corporations. 


(e) Tax on personal holding companies. 
For surtax on personal holding companies, 
see section 500. 

Sec. 211. Net operating losses. (Revenue 
Act op 1939.) 

• • • • • 

(f) Denial of deduction to section 102 cor¬ 
porations. Section 102 <d) (1) of the In¬ 
ternal Revenue Code (relating to the defini¬ 
tion of section 102 net Income) is amended 
by striking out “The term ‘section 102 net 
income* means the net income minus the 
sum of” and inserting in lieu thereof "The 
term ‘section 102 net Income' means the net 
income, computed without the net oper¬ 
ating loss deduction provided In section 23 
(s). minus the sum of”. 

• • • • * 

§ 19.102-1 Taxation of corporation 
formed or utilized for avoidance of sur¬ 
tax. Section 102 imposes (in addition to 
other taxes imposed by chapter 1) a 
graduated income tax or surtax upon any 
domestic or foreign corporation formed 
or availed of to avoid the imposition of 
the individual surtax upon its sharehold¬ 
ers or the shareholders of any other cor¬ 
poration through the medium of per¬ 
mitting earnings or profits to accumulate 
instead of dividing or distributing them. 
However, personal holding companies, as 
defined in section 501, and foreign per¬ 
sonal holding companies, as defined in 
Supplement P (see section 331), are ex¬ 
cepted from taxation under section 102. 
The surtax imposed by section 102 ap¬ 
plies whether the avoidance was accom¬ 
plished through the formation or use of 
only one corporation or a chain of cor¬ 
porations. For example, if the capital 
stock of the M Corporation is held by 
the N Corporation so that the dividend 
distributions of the M Corporation would 
not be returned as income subject to the 
individual surtax until distributed in turn 
by the N Corporation to its individual 
shareholders, nevertheless the surtax im¬ 
posed by section 102 applies to the M 
Corporation, if that corporation is formed - 
or availed of for the purpose of prevent¬ 
ing the imposition of the individual sur¬ 
tax upon the individual shareholders of 
the N Corporation. 

A foreign corporation, whether resi¬ 
dent or nonresident, formed or availed of 
for the purpose specified in section 102 
is subject to the tax imposed thereby if 
it derives income from sources within the 
United States as defined in section 119 
and the regulations thereunder. If any of 
its shareholders are (1) citizens or resi¬ 
dents of the United States and therefore 
subject to the surtax with respect to dis¬ 
tributions of the corporation or (2) non¬ 
resident alien individuals who, by the ap¬ 
plication of section 211 (b) or section 
211 (c), would be subject to the surtax 
with respect to distributions of the cor¬ 
poration which if made would constitute 
income from sources within the United 
States (see section 119) or (3) foreign 
corporations if any beneficial interest 
therein is owned director or indirectly by 
any shareholder specified in (1) or (2). 
On the other hand, the tax imposed by 
section 102 will not apply even though a 
foreign corporation, whether resident or 
nonresident, derives income from sources 
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within the United States, if all of its 
shareholders are nonresident alien indi¬ 
viduals who, by the application of section 
211 (a), would not be subject to surtax 
with respect to distributions of the cor¬ 
poration if made. 

For the computation of the surtax see 
section 19.102-4.* 

§ 19.102-2 Purpose to avoid surtax ; 
evidence ; burden of proof; definition of 
holding or investment company. The 
Commissioner’s determination that a 
corporation was formed or availed of 
for the purpose of avoiding the individual 
surtax is subject to disproof by com¬ 
petent evidence. The existence or non¬ 
existence of the purpose may be indi¬ 
cated by circumstances other than the 
evidence specified in the Internal Rev¬ 
enue Code, and whether or not such pur¬ 
pose was present depends upon the par¬ 
ticular circumstances of each case. In 
other words, a corporation is subject to 
taxation under section 102 if it is formed 
or availed of for the purpose of prevent¬ 
ing the imposition of surtax upon share¬ 
holders through the medium of permit¬ 
ting earnings or profits to accumulate, 
even though the corporation is not a mere 
holding or investment company and does 
not have an unreasonable accumulation 
of earnings or profits; and on the other 
hand, the fact that a corporation is such 
a company or has such an accumulation 
is not absolutely conclusive against it if, 
by clear and convincing evidence, the 
taxpayer satisfies the Commissioner that 
the corporation was neither formed nor 
availed of for the purpose of avoiding the 
individual surtax. All the other circum¬ 
stances which might be construed as evi¬ 
dence of the purpose to avoid surtax 
cannot be outlined, but among other 
things the following will be considered: 
(1) Dealings between the corporation and 
its shareholders, such as withdrawals by 
the shareholders as personal loans or 
the expenditure of funds by the corpora¬ 
tion for the personal benefit of the share¬ 
holders, and (2) the investment by the 
corporation of undistributed earnings in 
assets having no reasonable connection 
with the business. The mere fact that 
the corporation distributed a large por¬ 
tion of its earnings for the year in ques¬ 
tion does not necessarily prove that earn¬ 
ings were not permitted to accumulate 
beyond reasonable needs or that the cor¬ 
poration was not formed or availed of to 
avoid surtax upon shareholders. 

If the Commissioner determines that 
the corporation was formed or availed 
of for the purpose of avoiding the in¬ 
dividual surtax through the medium of 
permitting earnings or profits to ac¬ 
cumulate, and the taxpayer contests 
such determination of fact by litigation, 
the burden of proving the determina¬ 
tion wrong by a *preponderance of evi¬ 
dence. together with the corresponding 
burden of first going forward with evi¬ 
dence, is on the taxpayer under prin¬ 
ciples applicable to income tax cases 


generally, and this is so even though the 
corporation is not a mere holding or in¬ 
vestment company and does not have an 
unreasonable accumulation of earnings 
or profits. However, if the corporation 
is a mere holding or investment com¬ 
pany. then the Internal Revenue Code 
gives further weight to the presumption 
of correctness already arising from the 
Commissioner’s determination by ex¬ 
pressly providing an additional pre¬ 
sumption of the existence of a purpose 
to avoid surtax upon shareholders, while 
if earnings or profits are permitted to 
accumulate beyond the reasonable needs 
of the business, then the Code adds still 
more weight to the Commissioner’s de¬ 
termination by providing that irrespec¬ 
tive of whether or not the corporation is 
a mere holding or investment company, 
the existence of such an accumulation 
is determinative of the purpose to avoid 
surtax upon shareholders unless the tax¬ 
payer proves the contrary by such a 
clear preponderance of all the evidence 
that the absence of such a purpose is 
unmistakable.- 

A corporation having practically no ac¬ 
tivities except holding property, and col¬ 
lecting the income therefrom or investing 
therein, shall be considered a holding 
company within the meaning of section 
102. If the activities further include, or 
consist substantially of, buying and sell¬ 
ing stocks, securities, real estate, or 
other investment property (whether up¬ 
on an outright or a marginal basis) so 
that the income is derived not only from 
the investment yield but also from profits 
upon market fluctuations, the corpora¬ 
te shall be considered an investment 
company within the meaning of section 
102 .* 

§ 19.102-3 Unreasonable accumula¬ 
tion of profits. An accumulation of 
earnings or profits (including the undis¬ 
tributed earnings or profits of prior 
years) is unreasonable if it is not re¬ 
quired for the purposes of the business, 
considering all the circumstances of the 
case. It not intended, however, to 
prevent accumulations of surplus for the 
reasonable needs of the business if the 
purpose is not to prevent the imposition 
of the surtax. No attempt is here made 
to enumerate all the ways in which earn¬ 
ings or profits of a corporation may be 
accumulated for the reasonable needs 
of the business. Undistributed income 
is properly accumulated if retained for. 
working capital needed by the business; 
or if invested In additions to plant rea¬ 
sonably required by the business; or if in 
accordance with contract obligations 
placed to the credit of a sinking fund 
for the purpose of retiring bonds issued 
by the corporation. The nature of the 
investment of earnings or profits is im¬ 
material if they are not in fact needed 
in the business. Among other things, 
the nature of the business, the financial 
condition of the corporation at the close 
of the taxable year, and the use of the 


undistributed earnings or profits will be 
considered in determining the reason¬ 
ableness of the accumulations. 

The business of a corporation is not 
merely that which it has previously car¬ 
ried on. but includes in general any line 
of business which it may undertake 
However, a radical change of business 
when a considerable surplus has been ac¬ 
cumulated may afford evidence of a 
purpose to avoid the surtax. If one cor¬ 
poration owns the stock of another cor¬ 
poration in the same or a related line of 
business and in effect operates the other 
corporation, the business of the latter 
may be considered in substance although 
not in legal form the business of the first 
corporation. Earnings or profits of the 
first corporation put into the second 
through the purchase of stock or other¬ 
wise may, therefore, if a subsidiary 
relationship is established, constitute em¬ 
ployment of the income in its own busi¬ 
ness. Investment by a corporation of 
its income in stock and securities of an¬ 
other corporation is not of itself to be 
regarded as employment of the income in 
its business. The business of one cor¬ 
poration may not be regarded as includ¬ 
ing the business of another unless the 
other corporation is a mere instrumen¬ 
tality of the first; to establish this it is 
ordinarily essential that the first corpo¬ 
ration own all or substantially all of the 
stock of the second. 

The Commissioner, or any collector 
upon direction from the Commissioner, 
may require any corporation to furnish 
a statement of its accumulated earnings 
and profits, the name and address of, 
and number of shares held by each of 
its shareholders, and the amounts that 
would be payable to each, if the income 
of the corporation were distributed. 
(See section 148 (c).)* 

§ 19.102-4 Computation of undistrib¬ 
uted section 102 net income. In ascer¬ 
taining the tax basis for corporations 
subject to the provisions of section 102, 
the “section 102 net income” is first com¬ 
puted. This is accomplished in the case 
of a domestic corporation by subtracting 
froip the corporate net income (as de¬ 
fined in sections 21 and 204) computed 
without the net operating loss deduction 
provided in section 23 (s), (a) Federal 
income, war-profits, and excess-profits 
taxes paid or accrued during the taxable 
year, to the extent not allowed as a de¬ 
duction by section 23 (c), but not includ¬ 
ing the graduated income tax or surtax 
imposed by section 102 or corresponding 
sections of prior Revenue Acts; <b) con¬ 
tributions or gifts payment of which is 
made within the taxable year, not other¬ 
wise allowed as a deduction, to or for the 
use of donees described in section 23 (o) 
and section 19.23 (o)-l for the purposes 
therein specified; (c) losses from sales 
or exchanges of capital assets which are 
disallowed as a deduction by section in 
(d) for the taxable year. In the case of 
a foreign corporation, whether resident 
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or nonresident, which flies or causes to be 
filed a return the “section 102 net in¬ 
come" means the net income from sources 
within the United States (gross income 
from sources within the United States, 
as defined in section 119 and the regula¬ 
tions thereunder, less statutory deduc¬ 
tions) minus the amount of the deduc¬ 
tions enumerated in (a), (b), and (c) 
above. In the case of a foreign corpora¬ 
tion. whether resident or nonresident, 
which files no return the “section 102 net 
income" means the gross income from 
sources within the United States, as de¬ 
fined in section 119 and the regulations 
thereunder, without the benefit of the 
deductions enumerated in (a), (b), and 
(c) above, or any other deductions. (See 
section 233.) 

The “section 102 net income" includes 
interest upon obligations of the United 
States and obligations of a corporation 
organized under Act of Congress, if such 
corporation is an instrumentality of the 
United States, except as provided in sec¬ 
tion 22 <b) (4). The “section 102 net 
income" does not include interest on obli¬ 
gations of States or Territories of the 
United States or any political subdivision 
thereof or of the District of Columbia or 
of the possessions of the United States. 

The “undistributed section 102 net in¬ 
come" is computed by subtracting from 
the “section 102 net income" described 
above, the amount of the basic surtax 
credit provided in section 27 (b)'. In 
computing the basic surtax credit for the 
purpose of section 102, the credit under 
section 27 (b) (1) is not to be reduced 
by the amount of the credit provided in 
section 26 (a), relating to interest on cer¬ 
tain obligations of the United States and 
Government corporations/ 

Sec. 103. Rates of tax on citizens and 

CORPORATIONS OF CERTAIN FOREIGN COUNTRIES. 

Whenever the President finds that, under 
the laws of any foreign country, citizens or 
corporations of the United States are being 
subjected to discriminatory or extraterritorial 
taxes, the President shall so proclaim and the 
rates of tax imposed by sections 11, 12, 13, 14, 
201 (b), 204 (a). 207, 211 (a), 231 (a), and 
362 shall, for the taxable year during which 
such preclamation is made and for each tax¬ 
able year thereafter, be doubled in the case 
of each citizen and corporation of such for¬ 
eign country; but the tax at such doubled 
rate shall be considered as imposed by sec¬ 
tions 11. 12. 13. 14. 201 (b), 204 (a). 207, 
211 (a), 231 (a), or 362. as ihe case may be. 
In no case shall this section operate to In¬ 
crease the taxes Imposed by such sections 
(computed without regard to this section) 
to nn amount In excess of 80 per centum of 
the net Income of the taxpayer. Whenever 
the President finds that the laws of any for¬ 
eign country with respect to which the Pres¬ 
ident has made a proclamation under the 
preceding provisions of this section have been 
modified so that discriminatory and extra¬ 
territorial taxes applicable to citizens and 
corporations of the United States have been 
removed, he shall so proclaim, and the pro¬ 
visions of this section providing for doubled 
rates of tax shall not apply to any citizen or 
corporation of such foreign country with 
respect to any taxable year beginning after 
such proclamation is made. 

Sec. 104. Banks and trust companies. 

(a) Definition . As used in this section the 
u-rm "bank” means a bank or trust company 


incorporated and doing business under the 
laws of the United States (including laws 
relating to the District of Columbia), of 
any State, or of any Territory, a substantial 
part of the business of which consists of 
receiving deposits and making loans and dis¬ 
counts. or of exercising fiduciary powers sim¬ 
ilar to those permitted to national banks 
under section 11 (k) of the Federal Reserve 
Act. 38 Stat. 262 (UJS.C., Title 12. § 248k). as 
amended, and which is subject by law to 
supervision and examination by State, Terri¬ 
torial or Federal authority having supervision 
over banking Institutions. 

(b) Rate of tax. Banks shall be taxable 
under section 14 (d). 

Sec. 202. Tax on banks and trust com¬ 
panies. (Revenue Act of 1939.) 

Section 104 (bj of the Internal Revenue 
Code (relating to the tax on banks) is 
amended to read as follows: 

"(b) Rate of tax. Banks shall be subject 
to tax under section 13 or section 14 (b)." 

Sec. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211, 213. 214, 215, 217, 219. 220. 221. 222. 223. 
226, 227, and 228. the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31. 1939. 

§ 19.104-1 Tax on banks. For any 
taxable year beginning after December 
31. 1938, and before January 1, 1940, a 
bank, as defined in section 104 (a), is 
liable, under subsection (d) of section 14, 
prior to its amendment, to a tax of 16% 
percent of its special class net income, 
regardless of the amount thereof (see 
section 19.14-1). 

For any taxable year beginning after 
December*31, 1939, such a bank is, under 
section 104 (b), as amended, liable to the 
tax imposed by section 13, as amended, 
if it has a normal-tax net income of 
more than $25,000 (see sections 19.13-5 
to 19.13-7, inclusive), or to the tax pro¬ 
vided by subsection (b) of section 14, as 
amended, if it has a normal-tax net in¬ 
come of not more than $25,000 (see sec¬ 
tion 19.14-2)/ 

Sec. 105. Sale of oil or gas properties. 

In the case of a bona fide sale of any oil 
or gas property, or any interest therein, where 
the principal value of the property has been 
demonstrated by prospecting or exploration 
or discovery work done by the taxpayer, the 
portion of the tax imposed by section 12 at¬ 
tributable to such sale shall not exceed 30 
per centum of the selling price of such prop¬ 
erty or Interest. 

§ 19.105-1 Surtax on sale of oil or gas 
properties. If the taxpayer by prospect¬ 
ing and locating claims, or by exploring 
or discovering undeveloped claims, has 
demonstrated the principal value of oil 
or gas property, which prior to his efforts 
had a relatively minor value, the portion 
of the surtax imposed by section 12 at¬ 
tributable to a sale of such property or 
of the taxpayer’s interest therein shall 
not exceed 30 percent of the selling price. 
Shares of stock in a corporation owning 
oil or gas property do not constitute an 
interest in such property. To determine 
the application of section 105 to a par¬ 
ticular case, the taxpayer should first 
compute the surtax imposed by section 
12 upon his entire surtax net income, in¬ 
cluding the net income from any sale of 


such property or interest therein, without 
regard to section 105. The proportion of 
the surtax, so computed, indicated by the 
ratio which the taxpayer’s net income 
from the sale of the property or interest 
therein, computed as prescribed in this 
section, bears to his total net income is 
the portion of the surtax attributable to 
such sale, and if it exceeds 30 percent of 
the selling price of such property or in¬ 
terest, such portion of the surtax shall be 
reduced to that amount. 

In determining the portion of the net 
income attributable to the sale of such 
oil or gas property or interest therein, 
the taxpayer shall allocate to the gross 
income derived from such sale, and to the 
gross income derived from all other 
sources, the expenses, losses, and other 
deductions properly appertaining thereto 
and shall apply any general expenses, 
losses, and deductions (which cannot 
properly be otherwise apportioned) rata¬ 
bly to the gross income from all sources. 
The gross income derived from the sale 
of such oil or gas property or interest 
therein, less the deductions properly ap¬ 
pertaining thereto and less its proportion 
of any general deductions, shall be the 
net income attributable to such sale. The 
taxpayer shall submit with his return a 
statement fully explaining the manner in 
which such expenses, losses, and deduc¬ 
tions are allocated or apportioned/ 

Sec. 106. Claims against United States 

INVOLVING ACQUISITION OF PROPERTY. 

In the case of amounts pother than Inter¬ 
est) received by a taxpayer from the United 
States with respect to a claim against the 
United States involving the acquisition of 
property and remaining unpaid for more 
than fifteen years, the portion of the tax 
imposed by section 12 attributable to such 
receipt shall not exceed 30 per centum of 
the amount (other than Interest) so re¬ 
ceived. 

§ 19.106-1 Surtax on certain amounts 
received from the United States. The 
method of computation provided for in 
section 19.105-1, relating to the limitation 
on surtax on the sale of oil or gas prop¬ 
erties, shall be applicable in computing, 
under section 106, the surtax imposed by 
section 12 attributable to certain amounts 
received by the taxpayer from the United 
States under a claim involving acquisi¬ 
tion of his property. The surtax limita¬ 
tion provided in section 106 is not appli¬ 
cable to any amount received from the 
United States which constitutes interest, 
whether such interest was included in 
the claim or in any judgment thereon or 
has accrued on such judgment/ 

Sec. 220. Compensation for services ren¬ 
dered FOR A PERIOD OF FIVE YEARS OR MORE. 

(Revenue Act of 1939.) 

(a) The Internal Revenue Code Is amended 
by inserting after section 106 the following 
new section: 

“Sec. 107. Compensation for services ren¬ 
dered FOR A PERIOD OF FIVE YEARS OR MORE. 

“In the case of compensation (a) received, 
for personal services rendered by an Indi¬ 
vidual In his individual capacity, or as a 
member of a partnership, and covering a 
period of five calendar years or more from 
the beginning to the completion of such 
services, (b) paid (or not less than 95 per 
centum of which Is paid) only on completion 
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of such services, and (c) required to be in¬ 
cluded In gross income of such individual 
for any taxable year beginning alter Decem¬ 
ber 31. 1938, the tax attributable to such 
compensation shall not be greater than the 
aggregate of the taxes attributable to such 
compensation had it been received in equal 
portions in each of the years Included in such 
period." 

(b) The amendment made by subsection 
(a) shall be applicable to taxable years begin¬ 
ning after December 31, 1938. 

§ 19.107-1 Tax on compensation lor 
services rendered over period of five cal¬ 
endar years or more. Where an individ¬ 
ual receives compensation for personal 
services rendered by him, either in his 
individual capacity or as a member of a 
partnership, over a period of five cal¬ 
endar years or more from the beginning 
to the completion of such services, the 
tax attributable to the amount of such 
compensation shall, for the taxable year 
in which such compensation is received, 
not exceed the aggregate of the taxes at¬ 
tributable to such compensation had it 
been received in equal portions in each 
of the calendar years included in the 
period during which the services were 
rendered. 

Section 107 is applicable only where at 
least 95 percent of the total compensa¬ 
tion for such services is paid on or after 
their completion, and is received in a 
taxable year beginning after December 
31, 1938. It is immaterial when the per¬ 
sonal services are rendered provided at 
least five calendar years elapse during 
the period from the beginning to the 
completion of the services. For example, 
an individual beginning his services on 
July 1, 1934, and completing them on 
July 1, 1940. is entitled to the benefits 
of section 107. because the period of his 
services covers five calendar years, that 
is, 1935, 1936, 1937, 1938, and 1939. But 
an individual beginning his services on 
July 1, 1935, and completing them on 
July 1,1940, is not entitled to the benefits 
of such section, because the period of his 
services covers only four calendar years, 
that is, 1936, 1937. 1938, and 1939. 

The first step in determining whether 
the limitation in section 107 relative to 
the amount of tax is applicable is the 
computation of the amount of tax in the 
current taxable year attributable to the 
compensation received in such year for 
services rendered over the required pe¬ 
riod. The tax attributable to such com¬ 
pensation is the difference between the 
tax for such taxable year computed with 
the inclusion of such compensation in 
gross income and the tax for such taxable 
year computed without including such 
compensation in gross income. 

The next step is to compute the tax 
attributable to such compensation in each 
of the taxable years (see section 48 (a)) 
within which falls all or a part of any of 
the full calendar years included within 
the period of service, had the compensa¬ 
tion been received in equal portions in 
each of such calendar years. The amount 
of tax attributable to such compensation 
in each such taxable year is the differ¬ 


ence between the tax for such year com¬ 
puted with the inclusion of an allocable 
portion of such compensation in gross 
income and the tax for such year com¬ 
puted without the inclusion of any part 
of such compensation in gross income. 
The portion of the compensation allocable 
to each such taxable year is an amount 
which bears the same ratio to the total 
amount of compensation allocable to each 
full calendar year within the period of 
service as the number of months of such 
taxable year also included within one or 
more of such calendar years bears to 12. 
TTie amount of compensation allocable 
to each full calendar year within the pe¬ 
riod of service is the total amount of 
compensation divided by the number of 
such full calendar years. 

The tax for the current taxable year 
shall be the tax for such year computed 
without including the compensation for 
services in gross income, plus the amount 
of tax for such taxable year attributable 
to such compensation computed in ac¬ 
cordance with the second preceding para¬ 
graph or the sum of the taxes attributable 
to such compensation had it been re¬ 
ceived in equal portions in each of the 
full calendar years included in the period 
of service (computed in accordance with 
the preceding paragraph), whichever is 
the smaller. 

The method of allocating compensa¬ 
tion for personal services to the taxable 
years in which falls all or part of any 
of the full calendar years within the 
period of service may be illustrated by 
the following examples: 

Example ( 1 ). A, an individual who 
keeps his books and makes his income 
tax returns on a calendar year basis, per¬ 
formed personal services from January 
1, 1935, to July 1, 1940, for which he re¬ 
ceived $100,000, paid at the completion 
of the services. Since the period of serv¬ 
ices embraced five full calendar years, 
viz. 1935. 1936, 1937, 1938. and 1939, sec¬ 
tion 107 is applicable. For the purpose 
of determining whether the aggregate 
of the taxes attributable to the $100,000 
compensation had it been received in 
equal portions in each of the years in¬ 
cluded In the period of service is less 
than the tax attributable to such com¬ 
pensation in the taxable year 1940, $20,- 
000 (i. e., $100,000 divided by 5) must 
be allocated to each of the years 1935, 
1936, 1937, 1938, and 1939. No portion 
will be allocated to 1940, since the whole 
of such year was not included within 
the period of service. Since A’s taxable 
years and the calendar years within the 
period of service coincide, the amount 
allocable to each taxable year for the 
purpose of determining the aggregate of 
the taxes attributable to such compensa¬ 
tion had it been received in equal por¬ 
tions in each of the full calendar years in 
the period of service is likewise $20,000. 

Example (2). Assume the same facts 
as in example (1) except that A keeps 
his books and makes his income tax re¬ 
turns on the basis of the fiscal year July 


1 to June 30. The same allocation of 
$20,000 to each of the calendar yean 
1935, 1936, 1937,1938, and 1939 must first 
be made. In computing the aggreeau* of 
the taxes attributable to the compensa¬ 
tion had it been received in equal por¬ 
tions in each of such full calendar years 
however, A must proceed on the basis 
of his taxable years. Since the taxable 
year ending June 30, 1935, contamr-d 
only six months of a full calendar y ir 
within the period of service, 6/12 of $20,- 
000, or $10,000. must be allocated to sucii 
taxable year for this purpose. Similarly. 
$10,000 will be allocated to the taxable 
year ending June 30. 1940, for although 
such entire taxable year lies within the 
period of service, it includes only six 
months of a full calendar year within the 
period of service. The amount allocable 
to the taxable years ending June 30. 1036 
June 30. 1937, June 30.1938, and Jun< 3o! 
1939. will be $20,000 each, since each such 
year contains 12 months falling wit!.;n 
calendar years embraced within the pe¬ 
riod of service.* 

Computation of Net Income 

Sec. 111. Determination of amount of and 

RECOGNITION OF, GAIN OR I.OSS. 

(a) Computation of gain or loss. The ^ u 
from the sale or other disposition of prop¬ 
erty shall be the excess of the amount real¬ 
ized therefrom over the adjusted bati* pro¬ 
vided in section 113 (b) for detormlninc i, 
and the loss shall be the excess of the i- 
Justed basis provided In such section for de- 
termining loss over the amount realized. 

(b) Amount realized. The amount real¬ 
ized from the sale or other disposition f 
property shall be the sum of any money 
received plus the fair market value of the 
property (other than money) received. 

(c) Recognition of gain or loss. In the 
case of a sale or exchange, the extent to 
which the gain or loss determined under 
this section shall be recognized for the pur¬ 
poses of this chapter, shall be determined 
under the provisions of section 112. 

(d) Installment sales. Nothing In this 
section shall be construed to prevent (in 
the case of property sold under contract pro¬ 
viding for payment In installments) the tax¬ 
ation of that portion of any Installment pay¬ 
ment representing gain or profit In the year 
in which such payment Is received. 

§ 19.111-1 Computation of gain or 
loss. Except as otherwise provided, the 
Internal Revenue Code regards as income 
or as loss sustained, the gain or loss 
realized from the conversion of property 
into cash, or from the exchange of prop¬ 
erty for other property differing mate¬ 
rially either in kind or in extent. The 
amount realized from a sale or other dis¬ 
position of property is the sum of any 
money received plus the fair market value 
of any property which is received. The 
fair market value of property is a ques¬ 
tion of fact, but only in rare and extra¬ 
ordinary cases will property be considered 
to have no fair market value. The gen¬ 
eral method of computing such gain or 
loss is prescribed by section 111. which 
contemplates that from the amount 
realized upon the sale or exchange there 
shall be withdrawn a sum sufficient to 
restore the adjusted basis prescribed by 
section 113 (b) and sections 19.113 (b> 
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(1)-1 to 19.113 (b) (3)-2, inclusive (i e., 
the cost or other basis provided by section 
113 (a), adjusted for receipts, expendi¬ 
tures. losses, allowances, and other items 
chargeable against and applicable to 
such cost or other basis). The amount 
which remains after the adjusted basis 
has been restored to the taxpayer con¬ 
stitutes the realized gain. If the amount 
realized upon the sale or exchange is in¬ 
sufficient to restore to the taxpayer the 
adjusted basis of the property, a loss is 
sustained in the amount of the insuffi¬ 
ciency. The basis may be different de¬ 
pending upon whether gain or loss is 
being computed. 

Even though property is not sold or 
otherwise disposed of, gain (includible in 
gross income under section 22 (a) as 
“gains or profits and income derived 
from any source whatever") is realized 
if the sum of all the amounts received 
which are required by section 113 (b) to 
be applied against the basis of the prop¬ 
erty exceeds such basis. On the other 
hand, a loss is not ordinarily sustained 
prior to the sale or other disposition of 
the property, for the reason that until 
such sale or other disposition occurs 
there remains the possibility that the 
taxpayer may recover or recoup the ad¬ 
just d basis of the property. Until 
some identifiable event fixes the actual 
sustaining of a loss and the amount 
thereof the Internal Revenue Code takes 
no account of it. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing example: 

Example. A purchased certain shares 
of st ock subsequent to February 28. 1913, 
for $10,000. On January 1, 1939, A's 
adjusted basis for the stock had been 
reduced to $1,000, by reason of receipts 
and distributions described in section 
113 <b) <1) (A) and <D). He received 
in 1939 a further distribution of $5,000, 
being a distribution described in section 
113 (b) (1) (D). This distribution ap¬ 
plied against the adjusted basis as re¬ 
quired by section 113 (b) (1) (D) ex¬ 
ceeds that basis by $4,000. The amount 
of the excess, namely. $4,000, is a gain 
realized by A in 1939 includible, as a 
gain from the stock, in gross income in 
his return for that calendar year. In 
computing gain from the stock, as in 
adjusting basis, no distinction is made 
between items of receipts or distributions 
described in section 113 (b). If A sells 
the stock in 1940 for $5,000, he realizes 
in 1940 a gain of $5,000, since the ad¬ 
justed basis of the stock for the purpose 
of computing gain or loss from the sale 
is zero. 

In the case of property sold on the in¬ 
stallment plan, special rules for the tax¬ 
ation of the gain are prescribed in sec¬ 
tion 44.* 

Sec. 112. Recognition op gain or loss. 

(ft) General rale. Upon the sale or ex¬ 
change of property the entire amount of the 
Kftln or loss, determined under section 111, 
shall be recognized, except as hereinafter 
provided in this section. 

No. 23-3 


§ 19.112 (a)-l Sales or exchanges. 
The extent to which the amount of gain 
or loss, determined under section 111, 
from the sale or exchange of property is 
to be recognized is governed by the pro¬ 
visions of section 112. The general rule 
is that the entire amount of such gain 
or loss is to be recognized. 

An exception to the general rule is 
made by section 112 (b) (1) to (5), in¬ 
clusive, in the case of certain specifically 
described exchanges of property in which 
at the time of the exchange particular 
differences exist between the property 
parted with and the property acquired, 
but such differences are more formal 
than substantial. As to these, the In¬ 
ternal Revenue Code provides that such 
differences shall not be deemed control¬ 
ling, and that gain or loss shall not be 
recognized at the time of the exchange. 
The underlying assumption of these ex¬ 
ceptions is that the new property is sub¬ 
stantially a continuation of the old in¬ 
vestment still unliquidated; and, in the 
case of reorganizations, that the new en¬ 
terprise, the new corporate structure, and 
the new property are substantially con¬ 
tinuations of the old still unliquidated. 

The Internal Revenue Code makes 
specific provision for the case in which, 
in addition to property which may be 
received tax free on the exchange, there 
is received as boot other property or 
money. In such a case gain is recognized 
to the extent of the boot (see section 112 
(c) and (d)), but no loss of any kind is 
recognized (see section 112 (e)). 

The exceptions from the general rule 
requiring the recognition of all gains 
and losses, like other exceptions from a 
rule of taxation of general and uniform 
application, are strictly construed and 
do not extend either beyond the words 
or the underlying assumptions and pur¬ 
poses of the exception. Nonrecognition 
is accorded by the Internal Revenue 
Code only if the exchange is one which 
satisfies both (1) the specific descrip¬ 
tion in the Code of an excepted ex¬ 
change, and (2) the underlying purpose 
for which such exchange is excepted 
from the general rule. The exchange 
must be germane to, and a necessary 
incident of. the investment or enterprise 
in hand. The relationship of the ex¬ 
change to the venture or enterprise is 
always material, and the surrounding 
facts and circumstances must be shown. 
As elsewhere, the taxpayer claiming the 
benefit of the exception must show him¬ 
self within the exception. 

To constitute an exchange within the 
meaning of section 112 (b) (1) to (5). 
inclusive, the transaction must be a 
reciprocal transfer of property, as dis¬ 
tinguished from a transfer of property 
for a money consideration only. 

See section 112 (b) (6) with respect 
to nonrecognition of gain or loss upon 
the receipt of property distributed in 
complete liquidation of a corporation 
under certain specifically described cir¬ 
cumstances. See sections 112 (b) (8) and 


371 with respect to nonrecognition of 
gain or loss upon exchanges and distri¬ 
butions made in obedience to orders of 
the Securities and Exchange Commis¬ 
sion. See section 510 of the Merchant 
Marine Act of 1936, as added by section 
7 of Public, No. 259, Seventy-sixth Con¬ 
gress. approved August 4, 1939, with 
respect to nonrecognition of gain in case 
of the transfer of an obsolete vessel to 
the Maritime Commission under the 
previsions of such section (I. R. B. 
1939-39, 34) .* 

§ 19.112 (a)-2 Use of term “assump¬ 
tion of liabilities” Wh£n used in the 
regulations prescribed under sections 112 
and 113, the terms “assumption of liabili¬ 
ties," “liabilities assumed." or similiar ex¬ 
pressions include, in addition to cases 
where personal liabilities of the taxpayer 
are assumed by another party to the ex¬ 
change, cases (1) where property of the 
taxpayer is acquired by another party to 
the exchange subject to a liability, 
whether or not the taxpayer was himself 
personally liable, and (2) where, though 
the property transferred was held by the 
taxpayer merely subject to a liability, the 
liability is assumed by another party to 
the exchange.* 

{Sec. 112. Recognition op gain or loss.) 

(b) Exchanges solely in kind . 

(1) Property held for productive use or 
investment. No gain or loss shall be recog¬ 
nized If property held for productive use In 
trade or business or for investment (not in¬ 
cluding stock in trade or other property held 
primarily for sale, nor stocks, bonds, notes, 
choses In action, certificates of trust or bene¬ 
ficial Interest, or other securities or evidences 
of indebtedness or interest) is exchanged 
solely for property of a like kind to be held 
either for productive use in trade or business 
or for investment. 

5 19.112 (b) (1)-1 Property held for 
productive use in trade or business or for 
investment . As used in section 112 (b) 
(1), the words “like kind" have reference 
to the nature or character of the property 
and not to its grade or quality. One kind 
or class of property may not, under such 
section, be exchanged for property of a 
different kind or class. The fact that any 
real estate involved is improved or unim¬ 
proved is not material, for such fact re¬ 
lates only to the grade or quality of the 
property and not to its kind or class. 
Unproductive real estate held by one 
other than a dealer for future use or 
future realization of the increment in 
value is held for investment and not pri¬ 
marily for sale. 

No gain or loss is recognized if (1) a 
taxpayer exchanges property held for 
productive use in his trade or business, 
together with cash, for other property 
of like kind for the same use. such as a 
truck for a new truck or a passenger 
automobile for a new passenger automo¬ 
bile to be used for a like purpose, or (2) 
a taxpayer who is not a dealer in real 
estate exchanges city real estate for a 
ranch or farm, or a leasehold of a fee 
with 30 years or more to run for real 
estate, or improved real estate for unim¬ 
proved real estate, or (3) a taxpayer 
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exchanges investment property and cash 
for investment property of a like kind. 

A transfer is not within the provisions 
of section 112 (b) (1) if as part of the 
consideration the other party to the ex¬ 
change assumes a liability of the tax¬ 
payer, but such transfer, if otherwise 
qualified, will be within the provisions of 
section 112 (c). - 

Gain or loss is recognized if a taxpayer 
exchanges (1) Treasury bonds maturing 
October 15, 1945, for Treasury bonds 
maturing June 15, 1963, or (2) a real 
estate mortgage for bonds of the Home 
Owners' Loan Corporation.* 

[Sec. 112. Recognition of gain or loss.] 

1(b) Exchanges solely in kind.] 

(2) Stock for stock of same corporation. 

No gain or loss shall be recognized If common 
stock In a corporation is exchanged solely 
for common stock in the same corporation, 
or if preferred stock in a corporation is ex¬ 
changed solely for preferred stock in the 
same corporation. % 

§ 19.112 (b) (2)-l Stock for stock of 
the same corporation. The exchange, 
without the recognition of gain or loss, 
of common stock for common stock, or 
of preferred stock for preferred stock, in 
the same corporation is not limited to a 
transaction between a stockholder and 
the corporation; it includes an exchange 
between two individual stockholders. 
However, the provisions of section 112 
(b) (2) do not apply if stock is exchanged 
for bonds, or preferred stock is exchanged 
for common stock, or common stock is 
exchanged for preferred stock, or com¬ 
mon stock in one corporation is ex¬ 
changed for common stock in another 
corporation. 

A transfer is not within the provisions 
of section 112 (b) (2) if as part of the 
consideration the other party to the ex¬ 
change assumes a liability of the tax¬ 
payer, but such transfer,' if otherwise 
qualified, will be within the provisions of 
section 112 (c).* 

[Sec. 112. Recognition of gain or loss.] 

[(b) Exchanges solely in kind.] 

(3) Stock for stock on reorganization. No 
gain or loss shall be recognized if stock or 
securities in a corporation a party to a re¬ 
organization are. in pursuance of the plan of 
reorganization, exchanged solely for stock or 
securities~ln such corporation or in another 
corporation a party to the reorganization. 

(4) Same—Gain of corporation. No gain 
or loss shall be"Tecognized if a corporation 
a party to a reorganization exchanges prop¬ 
erty. in pursuance of the plan of reorganiza¬ 
tion, solely for stock or securities in another 
corporation a party to the reorganization. 

(5) Transfer to corporation controlled by 
transferor. No gain or loss shall be recog¬ 
nized if property is transferred to a corpo¬ 
ration by one or more persons solely in 
exchange for stock or securities in such cor¬ 
poration, and immediately after the exchange 
such person or persons are in control of the 
corporation; but in the case of an exchange 
by two or more persons this paragraph shall 
apply only if the amount of the stock and 
securities received by each is substantially in 
proportion to his interest in the property 
prior to the exchange. 


Sec. 213. Assumption of indebtedness. 
(Revenue Act of 1939.) 

• • • « . i 

(c) Requirement of substantially propor¬ 
tionate interests. Section 112 (b) (5) of 

the Internal Revenue Code (relating to re¬ 
quirement of substantially proportionate in¬ 
terests) is amended by adding at the end 
thereof the following new sentence: “Where 
the transferee assumes a liability of a trans¬ 
feror, or where the property of a transferor 
is transferred subject to a liability, then for 
the purpose only of determining whether 
the amount of stock or securities Tecelved 
by each of the transferors Is in the propor¬ 
tion required by this paragraph, the amount 
of such liability (if under subsection (k) it 
is not to be considered as 'other property or 
money’) shall be considered as stock or 
securities received by such transferor." 

• • • • • 

(e) Taxable years to which applicable. 
The amendments made by subsections 
• ••(c)*** shall be applicable 

to taxable years beginning after December 
31, 1938. 

• • * • ♦ 

§ 19.112 <b) (5) —1 Transfer of prop¬ 
erty to corporation controlled by trans¬ 
feror, As used in section 112 (b) (5), 
the phrase “one or more persons" in¬ 
cludes individuals, trusts or estates, part¬ 
nerships and corporations (see section 
3797); and to be in “control” of the 
transferee corporation such person or 
persons must own immediately after the 
transfer stock possessing at least 80 
percent of the total combined voting 
power of all classes of stock entitled to 
vote and at least 80 percent of the total 
number of shares of all other classes of 
stock of such corporation. (See section 
112 (h).) The phrase “immediately 

after the exchange” does not necessarily 
require simultaneous exchanges by two 
or more persons, but comprehends a situ¬ 
ation where the rights of the parties 
have been previously defined and the ex¬ 
ecution of the agreement proceeds with 
an expedition consistent with orderly 
procedure. 

Example 1. A owns certain real es¬ 
tate which cost him $50,000 in 1920, but 
which has a fail* market value of $150,- 
000 in 1939. He transfers this property 
to the M Corporation, a newly formed 
company, for all the latter’s capital 
stock. No gain or loss is recognized on 
the transaction. 

Example 2. C owns a patent right 
worth $25,000 and D owns a manufac¬ 
turing plant worth $75,000. C and D 
organize the R Corporation with an au¬ 
thorized capital stock of $100,000. C 
transfers his patent right to the R Cor¬ 
poration for $25,000 of its stock and D 
transfers his plant to the new corpora¬ 
tion for $75,000 of its stock. No gain or 
loss to C or D is recognized. 

Example 3. B owns certain real estate 
which cost him $50,000 in 1920, but 
which has a fair market value of $200,- 
000 in 1939. He transfers the property 
to the N Corporation in 1939 for 78 per¬ 
cent of each class of stock of the corpo¬ 
ration, the remaining 22 percent of the 
stock of the corporation having been 


issued by the corporation in 1933 to 
other persons for cash. B realizes a 
taxable gain of $150,000 on this trans¬ 
action. (See section 112 (h).)* 

§ 19.112 (b) (5) -2 Treatment of as¬ 
sumptions of liabilities. 

(a) Recognition of gain. For the ef¬ 
fect upon the recognition of gain of an 
assumption of liabilities in a transfer 
described in section 112 (b) (5), see sec¬ 
tion 112 (k) and the regulations pre¬ 
scribed thereunder. 

(b) Computation of proportiemate in¬ 
terests required by section 112 (b) (5). 
In any case where an assumption of lia¬ 
bilities is not to be treated as "other 
property or money” under section 112 
(k), the liabilities so assumed are, for 
the purpose of determining whether the 
stock or securities received by the t rans¬ 
ferors are substantially proportionate to 
their interests in the property transferred 
as required by section 112 (b) (5), to be 
treated as stock or securities received by 
the transferor whose indebtedness is 
assumed. The application of this para¬ 
graph may be illustrated by the follow¬ 
ing example: 

Example. A and B, individuals, each 
own property with a fair market value 
of $100,000 on July 1, 1939. There is a 
purchase money mortgage on A’s prop¬ 
erty of $50,000. On July 1, 1939, A ar,d 
B organize the X Corporation, to which 
they transfer the property above de¬ 
scribed for the entire capital stock of 
the X Corporation and the assumption 
by the X Corporation of A’s purchase 
money mortgage. The X Corporation's 
capital stock is divided as follows: $50.- 
000 to A and $100,000 to B. Nevertheless, 
for the purposes of determining whether 
the transferors received stock or securi¬ 
ties substantially in proportion to their 
interests in the properties transferred, 
as required by section 112 (b) (5). A is 
deemed to have received stock or securi¬ 
ties to the extent of $100,000, since his 
$50,000 purchase money mortgage, as¬ 
sumed by the X Corporation, is also to 
be treated as stock or securities received 
by him. Accordingly, under the facts as 
stated, the proportions required by sec¬ 
tion 112 (b) (5) exist.* 

§ 19.112 (b) (5)-3 Records to be kept 
and information to be filed. Every per¬ 
son who receives the stock or securities 
of a controlled corporation for property 
under section 112 (b) (5) shall file with 
his income tax return for the taxable 
year in which the exchange takes place 
a complete statement of all facts per¬ 
tinent to the nonrecognition of gain or 
loss upon such exchange, including— 

1. A description of the property trans¬ 
ferred, or of his interest in such property, 
together with a statement of the cost or 
other basis thereof, adjyted to the date 
of the transfer, and 

2. A statement of the amount of stock 
or securities and other property or money 
received in the exchange, including any 
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liabilities of the taxpayer assumed by the 
controlled corporation. The amount of 
each kind of stock or securities and other 
property received shall be set forth at 
its fair market value at the date of the 
exchange. 

Every such controlled corporation shall 
file with its income tax return for the 
taxable year in which the exchange takes 

place: 

(1) A full description of all property 
received from the transferors, together 
with a statement of the cost or other 
basis thereof in the hands of the trans¬ 
ferors adjusted to the date of the trans¬ 
fer, and 

(2) A statement of the amount of 
stock or securities and other property or 
money which passed to the transferors in 
the transaction (including any liabilities 
assumed by such controlled corporation), 
together with a full statement of the 
amount of the issued and outstanding 
stock and securities of such controlled 
corporation immediately after the ex¬ 
change and of the ownership of each 
transferor of each class of stock of such 
controlled corporation immediately after 
the exchange (showing as to each class 
the number of shares and percentage 
owned and the voting power of each 
share). 

Permanent records in substantial form 
shall be kept by every taxpayer who par¬ 
ticipates in a tax-free exchange under 
section 112 (b) (5) showing the cost or 
ether basis in his hands of the trans¬ 
ferred property, and of the amount of 
stock or securities and other property or 
money received, in order to facilitate 
the determination of gain or loss from a 
subsequent disposition of such stock or 
securities and other property received in 
the exchange.* 

[Sec. 112. Recognition op gain or loss.] 

[(b) Exchanges solely in kind.] 

(6) Property received by corporation on 
complete liquidation of another. No gain 
or loss shall be recognized upon the receipt 
by a corporation of property distributed in 
complete liquidation of another corporation. 
For the purposes of this paragraph a distri¬ 
bution shall be considered to be In com¬ 
plete liquidation only if— 

(A) the corporation receiving such prop¬ 
erty was, on the date of the adoption of the 
plan of liquidation, and has continued to be 
at all times until the receipt of the property, 
the owner of stock (in such other corpora¬ 
tion) possessing at least 80 per centum of 
the total combined voting power of all 
classes of stock entitled to vote and the 
owner of at least 80 percentum of the total 
number of shares of aU other classes of stock 
(except nonvoting stock which is limited 
and preferred as to dividends), and was 
at no time on or after the date of the 
adoption of the plan of liquidation and 
until the receipt of the property the owner 
of a greater percentage of any closs of stock 
than the percentage of such class owned at 
the time of the receipt of the property; and 

( B) no distribution under the liquidation 
was made before the first day of the first 
taxable year of the corporation beginning 
after December 31. 1935; and either 

(C) the distribution is by such other cor¬ 
poration in complete canceUation or redemp¬ 
tion of all its stock, and the transfer of all 


the property occurs within the taxable year; 
in such case the adoption by the shareholders 
of the resolution under which is authorized 
the distribution of all the assets of such cor¬ 
poration in complete cancellation or redemp¬ 
tion of all its stock, shall be considered an 
adoption of a plan of liquidation, even 
though no time for the completion of the 
transfer of the property is specified in such 
resolution; or 

(D) such distribution is one of a series 
of distributions by such other corporation in 
complete cancellation or redemption of all its 
stock in accordance with a plan of liquidation 
under which the transfer of all the property 
under the liquidation is to be completed 
within three years from the close of the tax¬ 
able year during which is made the first of 
the series of distributions under the plan, 
except that if such transfer is not completed 
within such period, or if the taxpayer does 
not continue qualified under subparagraph 
(A) until the completion of such transfer, 
no distribution under the plan shall be con¬ 
sidered a distribution in complete liquidation. 

If such transfer of all the property does not 
occur within the taxable year the Commis¬ 
sioner may require of the taxpayer such bond, 
or waiver of the statute of limitations on 
assessment and collection, or both, as he may 
deem necessary to insure, if the transfer of 
the property is not completed within such 
three-year period, or if the taxpayer does not 
continue qualified under subparagraph (A) 
until the completion of such transfer, the 
assessment and collection of all Income, war- 
profits, and excess-profits taxes then imposed 
by law for such taxable year or subsequent 
taxable years, to the extent attributable to 
property so received. A distribution other¬ 
wise constituting a distribution in complete 
liquidation within the meaning of this para¬ 
graph shall not be considered as not consti¬ 
tuting such a distribution merely because it 
does not constitute a distribution or liquida¬ 
tion within the meaning of the corporate 
law under which the distribution is made; 
and for the purposes of this paragraph a 
transfer of property of such other corporation 
to the taxpayer shall not be considered as not 
constituting a distribution (or one of a series 
of distributions) in complete cancellation or 
redemption of all the stock of such other cor¬ 
poration, merely because the carrying out of 
the plan Involves (i) the transfer under the 
plan to the taxpayer by such other corpora¬ 
tion of property, not attributable to shares 
owned by the taxpayer, upon an exchange 
described in paragraph (4) of this subsection, 
and (ii) the complete cancellation or redemp¬ 
tion under the plan, as a result of exchanges 
described in paragraph (3) of this subsection, 
of the shares not owned by the taxpayer. 

§ 19.112 (b) (6) —1 Distributions in 

liquidation of subsidiary corporation. 

(a) General. Under the general rule 
prescribed by section 115 (c) for the 
treatment of distributions in liquidation 
of a corporation, amounts received by 
one corporation in complete liquidation 
of another corporation are treated as in 
full payment in exchange for stock in 
such other corporation, and gain or loss 
from the receipt of such amounts is to 
be determined as provided in section 111. 
The scope of this treatment is governed 
by the meaning of the term “amounts 
distributed in complete liquidation of a 
corporation” as used in section 115 (c). 
Section 112 (b) (6) excepts from the 
general rule property received, under 
certain specifically described circum¬ 
stances, by one corporation as a distri¬ 
bution in complete liquidation of another 
corporation and provides for the non- 
recognition of gain or loss in those cases 
which meet the statutory requirements. 


Section 112 (i) places a limitation on the 
application of section 112 (b) (6) in the 
case of foreign corporations. See sec¬ 
tion 19.113 (a) (15)-1 for the basis for 
determining gain or loss from the sub¬ 
sequent sale of property received upon 
complete liquidations such as described 
in this section. 

(b) Requirements for nonrecognition 
of gain or loss. The nonrecognition of 
gain or loss is limited to the receipt of 
such property by a corporation which is 
the actual owner of stock (in the 
liquidating corporation) possessing at 
least 80 percent of the total combined 
voting power of all classes of stock en¬ 
titled to vote and the owner of at least 
80 percent of the total number of shares 
of all other classes of stock (except non¬ 
voting stock which is limited and pre¬ 
ferred as to dividends). The Internal 
Revenue Code expressly requires that the 
recipient corporation must have been 
the owner of the specified amount of 
such stock on the date of the adoption 
of the plan of liquidation and have con¬ 
tinued so to be at all times until the 
receipt of the property. The Code also 
expressly requires that the recipient cor¬ 
poration shall at no time on or after the 
date of the adoption of the plan and 
until the receipt of the property, be the 
owner of a greater percentage of any 
class of stock than the percentage of 
such class owned at the time of the re¬ 
ceipt of the property. If the recipient 
corporation does not continue qualified 
with respect to the ownership of stock 
of the liquidating corporation and if the 
failure to continue qualified occurs at 
any time prior to the completion of the 
transfer of all the property, the provi¬ 
sions for the nonrecognition of gain or 
loss do not apply to any distribution re¬ 
ceived under the plan. 

The provisions of section 112 (b) (6) 
do not apply to any liquidation if any 
distribution in pursuance thereof has 
been made before the first day of the 
first taxable year of the recipient cor¬ 
poration beginning after December 31, 
1935. 

To constitute a distribution in com¬ 
plete liquidation within the meaning of 
section 112 (b) (6), the distribution 

must be (a) made by the liquidating 
corporation in complete cancellation or 
redemption of all its stock in accordance 
with a plan of liquidation or (b> one of 
a series of distributions in complete can¬ 
cellation or redemption of all its stock 
in accordance with a plan of liquidation. 
It is essential that a status of liquidation 
exist at the time the first distribution is 
made under the plan and that such 
status continue to the date of dissolu¬ 
tion of the corporation. A status of 
liquidation exists when the corporation 
ceases to be a going concern and its 
activities are merely for the purpose of 
winding up its affairs, paying its debts 
and distributing any remaining balance 
to its shareholders. A liquidation may 
be completed prior to the actual disso- 
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Jut ion of the liquidating corporation but 
no liquidation is completed until the 
liquidating corporation and the receiver 
or trustees in liquidation are finally di¬ 
vested of all the property (both tangible 
and intangible). (See section 19.22 

(а) -21.) 

If a transaction constitutes a distribu¬ 
tion in complete liquidation within the 
meaning of the Internal Revenue Code 
and satisfies the requirements of section 
112 (b) (6). it is not material that it is 
otherwise described under the local law. 
If a liquidating corporation distributes 
all of its property in complete liquidation 
and if pursuant to the plan for such 
complete liquidation a corporation own¬ 
ing the specified amount of stock in the 
liquidating corporation receives property 
constituting amounts distributed in com¬ 
plete liquidation within the meaning of 
the Code and also receives other prop¬ 
erty attributable to shares not owned by 
it, the transfer of the property to the 
recipient corporation shall not be treated, 
by reason of the receipt of such other 
property, as not being a distribution (or 
one of a series of distributions) in com¬ 
plete cancellation or redemption of all 
of the stock of the liquidating corporation 
within the meaning of section 112 (b) 

(б) , even though for purposes of those 
provisions in section 112 relating to re¬ 
organizations the amount received by 
the recipient corporation in excess of its 
ratable share is regarded as acquired 
upon the issuance of its stock or securi¬ 
ties in a tax-free exchange as described 
in section 112 (b) (4) and the cancella¬ 
tion or redemption of the stock not owned 
by the recipient corporation is treated as 
occurring as a result of a tax-free ex¬ 
change described in section 112 (b) (3). 
The application of this paragraph may 
be illustrated by the following example: 

Example: On July 1. 1939, the M Cor¬ 
poration had outstanding capital stock 
consisting of 3.000 shares of common 
stock, par value $100 a share, and 1,000 
shares of preferred stock, par value $100 
a share, which preferred stock was lim¬ 
ited and preferred as to dividends and 
had no voting rights. On July 1, 1939, 
and thereafter until the date of dissolu¬ 
tion of the M Corporation, the O Corpo¬ 
ration owned 2,500 shares of the common 
stock of the M Corporation. By a statu¬ 
tory merger consummated on August 1, 
1939, pursuant to a plan of liquidation 
adopted on July 1. 1939, the M Corpo¬ 
ration was merged into the O Corpora¬ 
tion. the O Corporation under the plan 
issuing stock which was received by the 
holders of the stock of the M Corporation 
not owned by the O Corporation in ex¬ 
change for their stock in the M Corpora¬ 
tion. The receipt by the O Corporation 
of the properties of the M Corporation 
is a distribution received by the O Cor¬ 
poration in complete liquidation of the 
M Corporation within the meaning of 
section 112 (b) (6). and no gain or loss 
is. recognized as the result of the receipt 
of such properties.* 


§ 19.112 (b) (6)-2 Liquidations com - 
pleted within one taxable year. If in a 
liquidation completed within one taxable 
year, pursuant to a plan of complete 
liquidation, distributions in complete 
liquidation are received by a corporation 
which owns the specified amount of stock 
in the liquidating corporation and which 
continues qualified with respect to the 
ownership of such stock until the trans¬ 
fer of all the property within such year 
is completed (see section 19.112 (b) (6)- 
1), then no gain or loss shall be recog¬ 
nized with respect to the distributions re¬ 
ceived by the recipient corporation. In 
such case no waiver or bond is required of 
the recipient corporation under section 
112 (b) (6).* 

§ 19.112 (b) (6>-3 Liquidations cover - 
ing more than one taxable year. If the 
plan of liquidation is consummated by a 
series of distributions covering a period 
of more than one taxable year, the non¬ 
recognition of gain or loss with respect to 
the distributions in liquidation shall, in 
addition to the requirements of section 
19.112 (b) <6)-l. be subject to the follow¬ 
ing requirements: 

(a) In order for the distribution in 
liquidation to be brought within the ex¬ 
ception provided in section 112 (b) (6) 
to the general rule for computing gain 
or losvS with respect to amounts received 
in liquidation of a corporation, the entire 
property of the corporation shall be 
transferred in accordance with a plan of 
liquidation, which plan shall include a 
statement showing the period within 
which the transfer of the property of the 
liquidating corporation to the recipient 
corporation is to be completed. The 
transfer of all the property under the 
liquidation must be completed within 
three years from the close of the taxable 
year during which is made the first of the 
series of distributions under the plan. 

(b) For each of the taxable years 
which falls wholly or partly within the 
period of liquidation, the recipient cor¬ 
poration shall, at the time of filing its re¬ 
turn, file with the collector for trans¬ 
mittal to the Commissioner a waiver of 
the statute of limitations on assessment. 
The waiver shall be executed on such 
fonn as may be prescribed by the Com¬ 
missioner and shall extend the period for 
assessment of all income and profits taxes 
for each such year to a date not earlier 
than one year after the last date of the 
period for assessment of such taxes for 
the last taxable year in which the trans¬ 
fer of the property of the liquidating cor¬ 
poration to the controlling corporation 
may be completed in accordance with 
section 112 (b) (6). Such waiver shall 
also contain such other terms with re¬ 
spect to assessment as may be considered 
by the Commissioner to be necessary to 
insure the assessment and collection of 
the correct tax liability for each year 
within the period of liquidation, 

(c) For each of the taxable years 
which falls wholly or partly within the 


period of liquidation, the recipient cor¬ 
poration shall file a bond, the amount 
of which shall be fixed by the Commis¬ 
sioner. Tfie bond shall contain all terms 
specified by the Commissioner, including 
provisions unequivocally assuring prompt 
payment of the excess of income and 
profits taxes (plus jDenalty. if any, and 
interest) as computed by the Commis¬ 
sioner without regard to the provisions 
of sections 112 (b) <6) and 113 (a) < 15 * 
over such taxes computed with regard 
to such provisions, regardless of whether 
such excess may or may not be made the 
subject of a notice of deficiency under 
section 272 and regardless of whether 
it may or may not be assessed. Any bond 
required under section 112 (b) (6) shall 
have such surety or sureties as the Com¬ 
missioner may require. However, see 
section 1126 of the Revenue Act of 1926, 
as amended (paragraph 63 of the Ap¬ 
pendix to these regulations), providing 
that where a bond is required by law or 
regulations, in lieu of surety or sureties 
there may be deposited bonds or notes 
of the United States. Only surety com¬ 
panies holding certificates of authority 
from the Secretary as acceptable sureties 
on Federal bonds will be approved as 
sureties. The bonds shall be executed in 
triplicate so that the Commissioner, the 
taxpayer, and the surety or the deposi¬ 
tary may each have a copy. 

Pending the completion of the liquida¬ 
tion. if there is a compliance with para¬ 
graphs (a), (b). and (c) of this section 
and section 19.112 (b) (6)-l with respect 
ter the nonrecognition of gain or loss, the 
income and profits tax liability of the : e- 
cipient corporation for each of the years 
covered in whole or in part by the liquida¬ 
tion shall be determined without the 
recognition of any gain or loss on account 
of the receipt of the distributions in 
liquidation. In such determination, *he 
basis of the property or properties re¬ 
ceived by the recipient corporation shall 
be determined in accordance with section 
113 (a) (15). (See section 19.113 (a' 
(1$)-1.) However, if the transfer of the 
property is not completed within the 3- 
year period allowed by section 112 <b) 
(6) or if the recipient corporation docs 
not continue qualified with respect to the 
ownership of stock of the liquidating 
corporation as required by that section, 
gain or loss shall be recognized with re¬ 
spect to each distribution and the tax 
liability for each of the years covered 
in whole or in part by the liquidation shall 
be recomputed without regard to the 
provisions of section 112 (b) (6> or 
section 113 (a) (15) and the amount 
of any additional tax due upon such 
recomputation shall be promptly paid.* 

§ 19.112 (b) (6)-4 Distributions in 

liquidation as affecting minority interests. 
Upon the liquidation of a corporation in 
pursuance of a plan of complete liquida¬ 
tion, the gain or loss of minority share¬ 
holders shall be determined without 
regard to section 112 (b) (6), since it 
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does not apply to that part of distribu¬ 
tions in liquidations received by minority 

shareholders.* 

§ 19.112 (b) (6)-5 Records to be kept 
and information to be filed with return. 

(a) Permanent records in substantial 
form shall be kept by every corporation 
receiving distributions in complete liqui¬ 
dation within the exception provided in 
section 112 (b) (6) showing the informa¬ 
tion required by this section to be sub¬ 
mitted with its return. The plan of 
liquidation must be adopted by each of 
the corporations parties thereto; and the 
adoption must be shown by the acts of 
its duly constituted responsible officers, 
and appear upon the official records of 
each such corporation. 

(b) For the taxable year in which the 
liquidation occurs, or, if the plan of liqui¬ 
dation provides for a series of distribu¬ 
tions over a period of more than one 
year, for each taxable year in which a 
distribution is received under the plan, 
the recipient shall file with its return a 
complete statement of all facts pertinent 
to the nonrecognition of gain or loss, 
including— 

(1) A certified copy of the plan for 
complete liquidation, and of the resolu¬ 
tions under which the plan was adopted 
and the liquidation was authorized, to¬ 
gether with a statement under oath 
showing in detail all transactions inci¬ 
dent to, or pursuant to, the plan. 

(2) A list of all the properties received 
upon the distribution, showing the cost 
or other basis of such properties to the 
liquidating corporation at the date of 
distribution and the fair market value of 
such properties on the date distributed. 

(3) A statement as to its ownership of 
all classes of stock of the liquidating cor¬ 
poration (showing as to each class the 
number of shares and percentage owned 
and the voting power of each share) as of 
the date of the adoption of the plan of 
liquidation, and at all times since, to and 
including the date of the distribution in 
liquidation, and the cost or other basis 
of such stock.* 

(Slv. 112. Recognition op gain or loss.] 

((b) Exchanges solely in kind .—J 

(8) Exchanges and distributions in obedi¬ 
ence to orders of Securities and Exchange 
Commission. In the case of any exchange or 
distribution described in section 371, no gain 
or loss shall be recognized to the extent 
specified in such section with respect to such 
exchange or distribution. 

(Sec. 112. Recognition of gain or loss.] 

(c) Gain from exchanges not solely in 

kind .— 

(1' If an exchange would be within the 
provisions of subsection (b) (1), (2), (3), or 
(5) of this section if it were not for the fact 
that the property received in exchange con¬ 
sists not only of property permitted by such 
paragraph to be received without the recog¬ 
nition of gain, but also of other property or 
mo:ipy. then the gain, if any, to the recipient 
shall bo recognized, but in an amount not in 
excess of the sum of such money and the 
fair market value of such other property. 

(2) If a distribution made in pursuance of 
a plan of reorganization is within the provi¬ 


sions of paragraph (1) of this subsection but 
has the effect of the distribution of a taxable 
dividend, then there shall be taxed as a divi¬ 
dend to each distributee such an amount of 
the gain recognized under paragraph (1) as 
is not In excess of his ratable share of the 
undistributed earnings and profits of the 
corporation accumulated after February 28, 
1913. The remainder, if any, of the gain 
recognized under paragraph (1) shall be 
taxed as a gain from the exchange of 
property. 

§ 19.112 (c)-l Receipt of other prop¬ 
erty or money in tax-free exchange not 
connected with corporate reorganization. 
If in any transaction in which (a) prop¬ 
erty held for investment or productive 
use in trade or business is exchanged for 
property of like kind to be held either for 
productive use or for investment; or (b) 
common stock is exchanged for common 
stock, or preferred stock for preferred 
stock, in the same corporation and not in 
connection with a corporate reorganiza¬ 
tion; or (c) property is transferred by 
one or more persons to a corporation for 
its stock or securities, within the mean¬ 
ing of section 112 (b) (5), there is re¬ 
ceived by the taxpayer other property 
(in addition to property permitted to be 
received without recognition of gain) or 
money, then 

(1) The gain, if any, to the taxpayer 
will be recognized in an amount not in 
excess of the sum of the money and the 
fair market value of the other property, 
but 

(2) The loss, if any, to the taxpayer 
from such an exchange is not to be recog¬ 
nized to any extent (see section 112 (e)). 

Example: A, who is not a dealer in 
real estate, in 1939 exchanges real estate, 
which he purchased (for investment) in 
1921 for $5,000, for other real estate (to 
be held for productive use in trade or 
business) which has a fair market value 
of $6,000, and he receives in addition 
$2,000 in cash. The gain from the trans¬ 
action is $3,000, but is recognized only to 
the extent of the cash received of $2,000. 

Consideration received in the form of 
an assumption of liabilities is to be 
treated as “other property or money" for 
the purposes of so much of section 112 

(c) as relates to section 112 (b) (1), (2), 
and (3). As to the proper treatment of 
such consideration for the purposes of so 
much of section 112 (c) as relates to 112 
(b) (5), see section 112 (k) and the regu¬ 
lations prescribed thereunder. 

See section 113 (a) (6) for the basis 
for determining the gain or loss from the 
subsequent sale of the property received 
in exchanges such as described in this 
section. 

As to the receipt of other property or 
money on an exchange of stock or securi¬ 
ties in connection with a reorganization, 
and as to distributions in pursuance of a 
plan of reorganization which have the 
effect of a taxable dividend, see section 
19.112 (g)-4.* 

(Sec. 112. Recognition op gain or loss.] 

(d) Same—Gain of corporation. If an ex¬ 
change would be within the provisions of 
subsection (b) (4) of this section if it were 


not for the fact that the property received 
in exchange consists not only of stock or 
securities permitted by such paragraph to be 
received without the recognition of gain, but 
also of other property or money, then— 

(1) If the corporation receiving such other 
property or money distributes It in pursuance 
of the plan of reorganization, no gain to the 
corporation shall be recognized from the ex¬ 
change. but 

(2) If the corporation receiving such 
other property or money does not distribute 
it in pursuance of the plan of reorganiza¬ 
tion. the gain, if any, to the corporation 
shaU be recognized, but in an amount not 
in excess of the sum of such money and 
the fair market value of such other prop¬ 
erty so received, which is not so distributed. 

(e) Loss from exchanges not solely in kind. 
If an exchange would be within the pro¬ 
visions of subsection (b) (1) to (5), In¬ 
clusive. of this section if it were not for 
the fact that the property received in ex¬ 
change consists not only of property per¬ 
mitted by such paragraph to be received 
without the recognition of gain or loss, but 
also of other property or money, then no 
loss from the exchange shall be recognized. 

§ 19.112 (e)-l Nonrecognition of loss. 
The Internal Revenue Code provides 
that in no event shall a loss be recog¬ 
nized from a tax-free exchange of prop¬ 
erty under section 112 (b) (1) to (5), 
inclusive, notwithstanding the fact that 
there is received in the exchange other 
property or money in addition to prop¬ 
erty permitted to be received without 
recognition of gain or loss. 

As to the basis of the property re¬ 
ceived in such an exchange for the pur¬ 
pose of determining gain or loss from the 
subsequent sale thereof, see section 
113 (a) (16). 

As to the nonrecognition of loss upon 
the receipt of property by one corpora¬ 
tion in complete liquidation of another 
corporation under certain specifically de¬ 
scribed circumstances, see section 
112 (b) (6).* 

(Sec. 112. Recognition op gain or loss.] 

(f) Involuntary conversions. If property 
(as a result of its destruction In whole or in 
part, theft or seizure, or an exercise of the 
power of requisition or condemnation, or the 
threat or imminence thereof) Is compulsorUy 
or involuntarily converted into property sim¬ 
ilar or related in service or use to the prop¬ 
erty so converted, or into money which is 
forthwith in good faith, under regulations 
prescribed by the Commissioner with the ap¬ 
proval of the Secretary, expended In the 
acquisition of other property similar or re¬ 
lated in service or use to the property so con¬ 
verted, or in the acquisition of control of a 
corporation owning such other property, or 
in the establishment of a replacement fund, 
no gain or loss shall be recognized. If any 
part of the money is not so expended, the 
gain. If any. shall be recognized, but in an 
amount not in excess of the money which 
is not so expended. 

§ 19.112 (f)-l Reinvestment of pro¬ 
ceeds of involuntary conversion. In 
order to avail himself of the benefits of 
section 112 (f) it is not sufficient for the 
taxpayer to show that subsequent to the 
receipt of money from a condemnation 
award he purchased other property sim¬ 
ilar or related in use. The taxpayer 
must trace the proceeds of the award 
into the payments for the property so 
purchased. It is not necessary that the 
proceeds be earmarked, but the taxpayer 
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must be able to prove that the same were 
actually reinvested in such other prop¬ 
erty similar or related in use to the prop¬ 
erty converted. The benefits of section 
112 (f) cannot be extended to a taxpayer 
who does not purchase other property 
similar or related in sendee or use, not¬ 
withstanding the fact that there was no 
other such property available for pur¬ 
chase. 

If, in a condemnation proceeding, the 
Government retains out of the award 
sufficient funds to satisfy liens (other 
than liens due to special assessments 
levied against the remaining portion of 
the plot or parcel of real estate affected 
for benefits accruing in connection with 
the condemnation) and mortgages 
against the property and itself pays the 
same, the amount so retained shall not 
be deducted from the gross award in de¬ 
termining the amount of the net award. 
An amount expended for replacement of 
an asset, in excess of the recovery for 
loss, represents a capital expenditure and 
is not a deductible loss for income tax 
purposes. 

The provisions of section 112 (f) are 
applicable to property used for residential 
or farming purposes. 

The proceeds of a use and occupancy 
insurance contract, which by its terms 
insured against actual loss sustained of 
net profits in the business, are not pro¬ 
ceeds of an involuntary conversion but 
are income in the same manner that the 
profits for which they are substituted 
would have been. 

There is no investment in property 
similar in character and devoted to a 
similar use if— 

(1) The proceeds of unimproved real 
estate, taken upon condemnation pro¬ 
ceedings, are invested in improved real 
estate. 

(2) The proceeds of conversion of real 
property are applied in reduction of in¬ 
debtedness previously incurred in the 
purchase of a leasehold. 

(3) The owner of a requisitioned tug 
uses the proceeds to buy barges. 

It is incumbent upon a taxpayer 
•‘forthwith” to apply for and receive per¬ 
mission to establish a replacement fund 
in every case where it is not possible to 
replace immediately. If an expenditure 
in actual replacement would be too late, 
a request for the establishment of a re¬ 
placement fund would likewise be too 
late.* 

§19.112 <f)-2 Replacement funds. 
In any case where the taxpayer elects 
to replace or restore the converted prop¬ 
erty but it is not practicable to do so 
immediately, he may obtain permission 
to establish a replacement fund in his 
accounts in which part or all of the 
compensation so received shall be held, 
without deduction for the payment of 
any mortgage. In such a case the tax¬ 
payer should make application to the 
Commissioner on Form 1114 for permis¬ 
sion to establish such a replacement 
fund, and in his application should re¬ 


cite all the facts relating to the trans¬ 
action and declare that he will proceed 
as expeditiously as possible to replace or 
restore such property. The taxpayer 
will be required to furnish a bond with 
such surety as the Commissioner may 
require in an amount not in excess of 
double the estimated additional income 
taxes which would be payable if no re¬ 
placement fund were established. See 
section 1126 of the Revenue Act of 1926, 
as amended (paragraph 63 of the Ap¬ 
pendix to these regulations), providing 
that where a bond is required by law or 
regulations, in lieu of surety or sureties 
there may be deposited bonds or notes 
of the United States. The estimated 
additional taxes, for the amount of 
which the applicant is required to fUr- 
nish security, should be computed at the 
rates at which the applicant would have 
been obliged to pay, taking into consid¬ 
eration the remainder of his net income 
and resolving against him all matters in 
dispute affecting the amount of the tax. 
Only surety companies holding certifi¬ 
cates of authority from the Secretary 
of the Treasury as acceptable sureties 
on Federal bonds will be approved as 
sureties. The application should be ex¬ 
ecuted in triplicate, so that the Com¬ 
missioner, the applicant, and the surety 
or depositary may each have a copy.* 

(Sec. 112. Recognition op gain or loss.1 

(g) Definition of reorganization. As used 
In this Eectlon and section 113— 

(1) The term “reorganization” means (A) 
a statutory merger or consolidation, or (B) 
the acquisition by one corporation in ex¬ 
change solely for all or a part of its voting 
Btock: of at least 80 per centum of the voting 
stock and at least 80 per centum of the total 
number of shares of all other classes of stock 
of another corporation or of substantially all 
the properties of another corporation, or (C) 
a transfer by a corporation of all or a part 
of its assets to another corporation if Imme¬ 
diately after the transfer the transferor or its 
shareholders or both are in control of the 
corporation to which the assets are trans¬ 
ferred. or (D) a recapitalization, or (E) a 
mere change in identity, form, or place of 
organization, however effected. 

(2) The term “a party to a reorganization” 
Includes a corporation resulting from a reor¬ 
ganization and includes both corporations in 
the case of a reorganization resulting from 
the acquisition by one corporation of stock 
or properties of another. 

Sec. 213. Assumption op indebtedness. 
(Revenue Act op 1939.) 


(b) Amendment to definition of reorgan¬ 
ization. Section 112 (g) (1) of the Internal 
Revenue Code (relating to definition of re¬ 
organization) Is amended to read as follows: 

"(1) The term ‘reorganization* means (A) 
a statutory merger or consolidation, or (B) 
the acquisition by one corporation. In ex¬ 
change solely for all or a part of its voting 
stock, of at least 80 per centum of the vot¬ 
ing stock and at least 80 per centum of the 
total number of shares of all other classes of 
stock of another corporation, or (C) the ac¬ 
quisition by one corporation, in exchange 
Eolely for all or a part of Its voting stock, of 
substantially all the properties of another 
corporation, but in determining whether the 
exchange is solely for voting stock the as¬ 
sumption by the acquiring corporation of a 
liability of the other, or the fact that prop¬ 
erty acquired is subject to a liability, shall 
be disregarded, or (D) a transfer by a cor¬ 
poration of all or a part of its asset s to an¬ 


other corporation If immediately after the 
transfer the transferor or its shareholders 
or both are in control of the corporation to 
which the assets are transferred, or (E) a 
recapitalization, or (F) a mere chance in 
identity, form, or place of organization how¬ 
ever effected.” 

• • • • 

(e) Taxable years to which applicable 
The amendments made by subsections 
* * * <*» * * * shall be applicable 

to taxable years beginning after December 31. 
1938. 

* * • • 

§ 19.112 (g)~l Purpose and scope of 
exception of reorganization exchange.— 
Purpose. Under the general rule, upon 
the exchange of property, gain or loss 
must be accounted for If the new prop¬ 
erty differs in a material particular, 
either in kind or in extent, from the 
old property. The purpose of the re¬ 
organization provisions of the Internal 
Revenue Code is to except from the gen¬ 
eral rule certain specifically described ex¬ 
changes incident to such readjustments 
of corporate structures, made in one of 
the particular ways specified in the Code, 
as are required by business exigencies, 
and which effect only a readjustment of 
continuing interests in property under 
modified corporate forms. Requisite to 
a reorganization under the Code are a 
continuity of the business enterprise 
under the modified corporate form, 
and a continuity of interest there¬ 
in on the part of those persons who were 
the owners of the enterprise prior to the 
reorganization. The Code recognizes as 
a reorganization the change (made in a 
specified way) from a business enterprise 
conducted by a single corporation to the 
same business enterprise conducted by a 
parent and a subsidiary corporation, but 
not the creation of a temporary subsid¬ 
iary as a device for the making of an 
ordinary dividend. The Code recogn: zes 
as a reorganization the amalgama ion 
(occurring in a specified way) of two 
corporate enterprises under a single cor¬ 
porate structure if there exists among the 
holders of the stock and securities cf 
either of the old corporations the re¬ 
quisite continuity of interest in the new 
corporation, but there is not a reorgani¬ 
zation if the holders of the stock and 
securities of the old corporation are 
merely the holders of short-term notes 
in the new corporation. In order to ex¬ 
clude transactions not intended to be 
included, the specifications of the reor¬ 
ganization provisions of the law are pre¬ 
cise. Both the terms of the specifica¬ 
tions and their underlying assumptions 
and purposes must be satisfied in order to 
entitle the taxpayer to the benefit of 
the exception from the general rule. 
Accordingly, under the Code, a short¬ 
term purchase money note is not a se¬ 
curity of a party to a reorganization, 
an ordinary dividend is to be treated as 
an ordinary dividend, and a sale is never¬ 
theless to be treated as a sale, even 
though the mechanics of a reorganiza¬ 
tion have been set up. 

Scope. The nonrecognition of gain or 
loss is prescribed for two specifically de- 
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scribed types of exchanges, viz: The ex¬ 
change that is provided for in section 112 
(b) 3) in which stock or securities in a 
corporation a party to the reorganization 
are, in pursuance of a plan of reorganiza¬ 
tion exchanged for the stock or securi¬ 
ties in a corporation a party to the same 
reorganization; and the exchange that is 
provided for in section 112 (b) (4) in 
which a corporation a party to the re¬ 
organization exchanges property, in pur¬ 
suance of a plan of reorganization, for 
stock or securities in another corporation 
a party to the same reorganization. Sec¬ 
tion 112 (g) limits the definition of the 
term ‘‘reorganization” to six kinds of 
transactions and excludes all others. 
From its context, the term ‘‘a party to a 
reorganization” can only mean a party to 
a transaction specifically defined as a 
reorganization by section 112 (g). Cer¬ 
tain rules respecting boot received in 
either of the two types of exchanges 
provided for in section 112 (b) (3) and 
(4) are prescribed in sections 112 (c> 
and 112 (d). Under section 112 (i) a 
limitation is placed on all these pro¬ 
visions by providing that except under 
specified conditions foreign corporations 
shall not be deemed within their scope. 

Tne provisions of the Internal Revenue 
Code referred to in the preceding para¬ 
graph of this section are Inapplicable un¬ 
less there is a plan of reorganization. A 
plan of reorganization must contemplate 
the bona fide execution of one of the 
transactions specifically described as a 
reorganization in section 112 (g) and 
for the bona fide consummation of each 
of the requisite acts under which non- 
recognition of gain is claimed. Such 
transaction and such acts nfust be an 
ordinary and necessary incident of the 
conduct of the enterprise and must pro¬ 
vide for a continuation of the enterprise. 
A scheme which involves an abrupt de¬ 
parture from normal reorganization pro¬ 
cedure, devised and adopted with ref¬ 
erence to a transaction on which the im¬ 
position of the tax is imminent, is not a 
plan of reorganization.* 

§ 19.112 (g)-2 Definition of terms . 
The application of the term “reorganiza¬ 
tion” is to be strictly limited to the 
specific transaction set forth in section 
112 (g) (l). me term does not em¬ 
brace the mere purchase by one corpora¬ 
tion of the properties of another cor¬ 
poration, for it imports a continuity of 
interest on the part of the transferor or 
its stockholders in the properties trans¬ 
ferred. If the properties are trans¬ 
ferred for cash and deferred payment 
obligations of the transferee evidenced 
by short-term notes, the transaction is 
a sale and not an exchange. 

The words “statutory merger or con¬ 
solidation” refer to a merger or a con¬ 
solidation effected in pursuance of the 
corporation laws of the United States or 
a State or Territory or the District of 
Columbia. 

In order to qualify as a “reorganiza¬ 
tion” under section 112 (g) (1) (B), the 


acquisition by the acquiring corporation 
of the required amount of the stock of 
the other corporation must be in ex¬ 
change solely for all or a part of the 
voting stock of the acquiring corpora¬ 
tion. If, for example, Corporation X 
exchanges non voting preferred stock or 
bonds in addition to all or a part of its 
voting stock in the acquisition of the re¬ 
quired amount of stock of Corporation 
Y, the transaction is not a “reorganiza¬ 
tion” under section 112 (g) (Jl) <B). 

The same requirements obtain in the 
case of section 112 (g) (1) (C), relative 
to the acquisition by one corporation of 
substantially all the properties of another 
corporation, except that for the purpose 
of determining whether the exchange is 
solely for voting stock of the acquiring 
corporation any assumption by the ac¬ 
quiring corporation of liabilities of the 
other shall be disregarded. Though such 
an assumption does not prevent an ex¬ 
change from being solely for voting stock 
for the purposes of the definition of a 
reorganization contained in section 112 
<g) (1) (C), it may in some cases, how¬ 
ever, so alter the character of the trans¬ 
action as to place the transaction out¬ 
side' the purposes and assumptions of the 
reorganization provisions. Section 112 
(g) (1) (C) does not prevent considera¬ 
tion of the effect of an assumption of 
liabilities on the general character of 
the transaction but merely provides that 
the requirement that the exchange be 
solely for voting stock is satisfied if the 
only additional consideration is an as¬ 
sumption of liabilities. 

A “recapitalization,” and therefore a 
reorganization, takes place if. for ex¬ 
ample— 

(1) A corporation with $200,000 par 
value of bonds outstanding, instead of 
paying them off in cash, discharges them 
by issuing preferred shares to the bond¬ 
holders; 

(2) There is surrendered to a corpora¬ 
tion for cancellation 25 percent of its 
preferred stock in exchange for no par 
value common stock; 

(3) A corporation issues preferred 
stock, previously authorized but unissued, 
for outstanding common stock; or 

(4) An exchange is made of a corpora¬ 
tion’s outstanding preferred stock, hav¬ 
ing certain priorities with reference to 
the amount and time of payment of div¬ 
idends and the distribution of the cor¬ 
porate assets upon liquidation, for a new 
issue of such corporation’s common stock 
having no such rights. 

The term “a party to a reorganiza¬ 
tion” includes, in addition to a corpora¬ 
tion which performs the specific act 
constituting the reorganization as de¬ 
scribed and defined in section 112 (g) 
(1), only a corporation specified in sec¬ 
tion 112 (g) (2). Both corporations are 
parties to the reorganization if under 
statutory authority Corporation A is 
merged into Corporation B; and all three 
of the corporations are parties to the 


reorganization if, pursuant to statutory 
authority. Corporations C and D are con¬ 
solidated into Corporation E. Both cor¬ 
porations are parties to the reorganiza¬ 
tion if it consists of the transfer by Cor¬ 
porations F and G of part of the assets 
of Corporation F in exchange for all of 
the capital stock of Corporation G. Only 
Corporations H and J are parties to the 
reorganization if it consists of the ac¬ 
quisition by Corporation H in exchange 
solely for all or a part of its voting stock 
of at least 80 percent of the voting stock 
and at least 80 percent of the total num¬ 
ber of shares of all other classes of stock 
of Corporation J, even though such 
acquisition by Corporation H is from 
Corporation K. 

The term “plan of reorganization” has 
reference to a consummated transac¬ 
tion specifically defined as a reorganiza¬ 
tion under section 112 (g) (1). The term 
is not to be construed as broadening the 
definition of “reorganization” as set forth 
in section 112 (g) (1), but is to be taken 
as limiting the nonrecognition of gain 
or loss to such exchanges as are directly 
a part of the transaction specifically de¬ 
scribed as a reorganization in section 
112 (g) (1). Moreover, the transaction, 
or series of transactions, embraced in a 
plan of reorganization must not only 
come within the specific language of sec¬ 
tion 112 (g) (1), but the readjustments 
involved In the exchanges effected In the 
consummation thereof must be under¬ 
taken for reasons germane to the contin¬ 
uance of the business of a corporation a 
party to the reorganization. Section 
112 (g) (1) contemplates genuine corpo¬ 
rate reorganizations which are designed 
to effect a readjustment of continuing 
interests under modified corporate forms. 

As used in section 112, as well as in 
other provisions of the Internal Revenue 
Code, if the context so requires, the con¬ 
junction “or” denotes both the conjunc¬ 
tive and the disjunctive, and the singu¬ 
lar includes the plural. For example, the 
provisions of the statute are complied 
with if “stock and securities” are re¬ 
ceived In exchange as well as if “stock 
or securities” are received.* 

§ 19.112 (g)-3 Exchanges solely of 
stock or securities, or property, solely for 
stock or securities, in pursuance of plan 
of reorganization. No taxable income is 
received, nor is a deductible loss sus¬ 
tained, if the shareholders in a corpora¬ 
tion a party to the following reorgani¬ 
zation transactions exchange stock or 
securities solely for stock or securities of 
the same corporation, or of another cor¬ 
poration mentioned, or if one of such 
corporations transfers property to an¬ 
other of the corporations solely for stock 
or securities of such other corporation, 
in pursuance of the plan of reorgani¬ 
zation: 

(1) The merger of Corporation A, in 
accordance with statutory authority, into 
Corporation B; 

(2) The consolidation, pursuant to 
statutory authority, of Corporations C 
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and D into Corporation E, a new corpo¬ 
ration; 

(3) Tlie acquisition by Corporation F. 
in exchange solely for all or a part of Its 
voting stock, of at least 80 percent of the 
voting stock and at least 80 percent of 
the total number of shares of all other 
classes of the stock of Corporation G; 

(4) The acquisition by Corporation H, 
in exchange solely for all or a part of its 
voting stock (disregarding any assump¬ 
tion of liabilities, as prescribed in section 
19.112 (g)-2), of substantially all the 
properties of Corporation I; 

(5) The transfer by Corporation J of 
all or a part of its assets to Corporation 
K, if immediately after the transfer Cor¬ 
poration J or its stockholders, or both, 
are in control of Corporation K (“con¬ 
trol" for the purpose of this transaction 
being defined in section 112 (h) as the 
ownership by Corporation J or its stock¬ 
holders, or both, of the stock of Corpora¬ 
tion K to the extent of at least 80 percent 
of the total combined voting power of all 
classes of stock entitled to vote and at 
least 80 percent of the total number of 
shares of all other classes thereof); or 

(6) The exchange of stock or securities 
solely for stock or securities of the same 
corporation in the case of (a) a recapi¬ 
talization of a corporation, or (b) a mere 
change in the identity, form, or place of 
organization of a corporation, however 
effected.* 

§ 19.112 (g)-4 Exchanges in reorgan¬ 
ization for stock or securities and other 
property or money . If in an exchange of 
stock or securities in a corporation a 
party to a reorganization, in pursuance of 
the plan of reorganization, for stock or 
securities in the same corporation or in 
another corporation a party to the reor¬ 
ganization. there is received by the tax¬ 
payer other property (not permitted to be 
received without the recognition of gain) 
or money, then 

(1) As provided in section 112 (c) (1), 
the gain, if any, to the taxpayer will be 
recognized in an amount not in excess 
of the sum of money and the fair market 
value of the other property, but 

<2) The loss, if any. to the taxpayer 
from such an exchange is not to be rec¬ 
ognized to any extefht (see section 112 
<e)). 

Example: A, in connection with a re¬ 
organization, in 1939, exchanges a share 
of stock in the X Corporation purchased 
in 1929 at a cost of $100 for a share of 
stock of the Y Corporation (a party to 
the reorganization), which has a fair 
market value of $90, plus $20 in cash. 
The gain from the transaction is $10 and 
is recognized, and taxed as a gain from 
the exchange of property. But see sec¬ 
tion 117. However, if the share of stock 
received had a fair market value of $70, 
the loss from the transaction of $10 
would not be recognized. 

If the distribution of such other prop¬ 
erty or money by or on behaSf of a cor¬ 
poration in the course of a reorganiza¬ 
tion has the effect of the distribution of 


a taxable dividend, then, as provided in 
section 112 (c) (2), there shall be taxed 
to each distributee (1) as a dividend, 
such an amount of the gain recognized 
on the exchange as is not in excess of 
the distributee’s ratable share of the un¬ 
distributed earnings and profits of the 
corporation accumulated after Februaty 
28, 1913, and (2) as a gain from the 
exchange of property, the remainder of 
the gain so recognized. 

Example: The X Corporation has a 
capital of $100,000 and earnings and 
profits of $50,000 accumulated since Feb¬ 
ruary 28, 1913. The X Corporation in 
1939 transfers all of its assets to the Y 
Corporation in exchange for the issuance 
of all of the stock of the Y Corporation 
and the payment of $50,000 in cash to 
the stockholders of the X Corporation. 
A, who owns one share of stock in the X 
Corporation, for which he in 1929 paid 
$100, receives a share of stock in the Y 
Corporation worth $100 and the sum of 
$50 in cash in addition. A gain of $50 
is recognized to A. 

If, in pursuance of a plan of reorgani¬ 
zation. property is exchanged by a cor¬ 
poration a party to the reorganization 
for stock or securities in another corpora¬ 
tion a party to the reorganization and 
other property or money, then, as pro¬ 
vided in section 112 (d) (1), if the other 
property or money received by the cor¬ 
poration is distributed by it pursuant to 
the plan of reorganization, no gain to 
the corporation will be recognized. If 
the other property or money received by 
the corporation is not distributed by it 
pursuant to the plan of reorganization, 
the gain, if any. to the corporation from 
the exchange will be recognized, under 
the provisions of section 112 (d) (2), in 
an amount not in excess of the sum of 
money and the fair market value of the 
other property so received which is not 
distributed. In either case no loss from 
the exchange will be recognized (see sec¬ 
tion 112 (e)). 

For the proper treatment of an as¬ 
sumption of liabilities under section 112 
(d) and so much of section 112 (e) as 
relates to section 112 (b) (4), see section 
112 (k) and the regulations prescribed 
thereunder. For the proper treatment 
of an assumption of liabilities under so 
much of section 112 (c) as relates to 
section 112 (b) (3), see section 19.112 
<c)-l.* 

§ 19.112 (g)-5 Receipt of-otock or se¬ 
curities in reorganization urithout sur¬ 
render of stock by shareholder. Any dis¬ 
tribution, though in pursuance of a plan 
of reorganization, to its shareholders 
without the surrender of their stock, by 
or on behalf of a corporation a party to 
a reorganization, of its stock or securities 
(other than its own stock, which is not 
taxable as a dividend under section 115 
(f) or of stock or securities of another 
corporation a party to the reorganiza¬ 
tion, shall be taxed to such shareholders 
as a dividend, within the meaning of sec¬ 
tion 115, to the extent that the fair mar¬ 
ket value of such stock or securities at 


the date of the distribution is not in ex¬ 
cess of (1) the earnings or profits of the 
corporation of the taxable year computed 
without regard to prior years and (2 » the 
earnings or profits of the corporation ac¬ 
cumulated after February 28, 1913, aod 
prior to the taxable year. Any remainder 
of such fair market value of the stock or 
securities distributed over the amount of 
such earnings or profits shall be applied 
against and used to reduce the basis pro¬ 
vided in section 113 of the stock in re¬ 
spect of which the distribution was made; 
and if in excess of such basis, such ex¬ 
cess shall be taxable in the same manner 
as a gain from the sale or exchange of 
property. (See section 19.111-U* 

§ 19.112 (g)-8 Records to be kept and 
information to be filed with returns. 

(a) The plan of reorganization must 
be adopted by each of the corporations 
parties thereto; and the adoption must 
be shown by the acts of its duly consti¬ 
tuted responsible officers, and appear 
upon the official records of the corpora¬ 
tion. Each corporation a party to a re¬ 
organization shall file as a part of its 
return for its taxable year within which 
the reorganization occurred a complete 
statement of all facts pertinent to the 
honrecognition of gain or loss in con¬ 
nection with the reorganization, includ¬ 
ing— 

1. A certified copy of the plan of re¬ 
organization, together with a statement 
under oath showing in full the purposes 
thereof and in detail all transactions in¬ 
cident to, or pursuant to, the plan 

2. A complete statement of the cost 
or other basis of all property, including 
all stock or securities, transferred inci¬ 
dent to the plan. 

3. A statement of the amount of stock 
or securities and other property or 
money received from the exchange, in¬ 
cluding a statement of all distributions 
or other disposition made thereof. The 
amount of each kind of stock or securi¬ 
ties and other property received shall be 
stated on the basis of the fair market 
value thereof at the date of the ex¬ 
change. 

4. A statement of the amount and 
nature of any liabilities assumed upon 
the exchange. 

(b) Every taxpayer, other than a cor¬ 
poration a party to the reorganization, 
who receives stock or securities and other 
property or money upon a tax-free ex¬ 
change in connection with a corporate 
reorganization shall incorporate in his 
income tax return for the taxable year 
in which the exchange takes place a 
complete statement of all facts pertinent 
to the nonrecognition of gain or loss 
upon such exchange, including — 

1. A statement of the cost or other 
basis of the stock or securities trans¬ 
ferred in the exchange, and 

2. A statement in full of the amount 
of stock or securities and other property 
or money received from the exchange, 
including any liabilities assumed upon 
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the exchange. The amount of each kind 
of stock or securities and other property 
(other than liabilities assumed upon the 
exchange) received shall be set forth 
upon the basis of the fair market value 
thereof at the date of the exchange. 

(c) Permanent records in substantial 
form shall be kept by every taxpayer who 
participates in a tax-free exchange in 
connection with a corporate reorganiza¬ 
tion showing the cost or other basis of 
the transferred property and the amount 
of stock or securities and other property 
or money received (including any lia¬ 
bilities assumed upon the exchange), in 
order to facilitate the determination of 
gain or loss from a subsequent disposi¬ 
tion of such stock or securities and other 
property received from the exchange.* 

[Sec. 112. Recognition of gain or loss ! 

(h) Definition of control. As used in this 
section the term ycontrol" means the owner¬ 
ship of stock possessing at least 80 per 
centum of the total combined voting power 
of all classes of stock entitled to vote and at 
least 80 per centum of the total number of 
shares of all other classes of stock of the 
corporation. 

§19.112 <h)-l Control of corpora¬ 
tion. Section 112 <h) defines the term 
“control” in reference to the phrase 
“control of the corporations,” as used 
in section 112 (b) (5) and section 

112 (g) (1). It is provided specifically 
that this definition is limited to the 
meaning of the term “control” as that 
term is used in section 112.* 

|Sec. 112. Recognition of gain or loss.) 

(1) Foreign corporations. In determining 
the extent to which gain shall be recog¬ 
nized in the case of any of the exchanges 
described in subsection (b) (3). (4). (5). or 
(6). or described in so much of subsection (c) 
as refers to subsection (b) (3) or (5), or 
described In subsection (d), a foreign cor¬ 
poration shall not he considered as a cor¬ 
poration unless, prior to such exchange, it 
has been established to the satisfaction of 
Uie Commissioner that such exchange Is 
not in pursuance of a plan having as one 
of its principal purposes the avoidance of 
Federal income taxes. 

§ 19.112 (i)-l Reorganization with , or 
transfer of property to or from, a foreign 
corporation. A foreign corporation will 
not be considered a corporation to or 
from which a tax-free transfer of prop¬ 
erty for stock or securities may be made, 
or a corporation a party to a reorgani¬ 
zation with which a tax-free reorgani¬ 
zation exchange may be made, or a cor¬ 
poration a party to or from which a 
tax-free liquidation distribution may be 
made, unless, prior to the transfer, ex¬ 
change, or liquidation, it has been es¬ 
tablished to the satisfaction of the Com¬ 
missioner that such transfer, exchange, 
or liquidation, is not in pursuance of a 
plan having as one of its principal pur¬ 
poses the avoidance of Federal income 
taxes. The term “Federal income taxes” 
includes the excess-profits tax on the 
net income of a corporation referred to 
in section 106 of the Revenue Act of 
1935. section 402 of the Revenue Act of 
No. 23 - 4 


1936, section 602 of the Revenue Act of 
1938, and section 600 of the Internal 
Revenue Code. 

Whether any of the exchanges or dis¬ 
tributions referred to in section 112 (i), 
involving a foreign corporation, is in 
pursuance of a plan having as one of 
its principal purposes the avoidance of 
Federal income or excess-profits taxes, 
is a question to be determined from the 
facts and circumstances of each partic¬ 
ular case. In any such case if a tax¬ 
payer desires to establish that the ex¬ 
change or distribution is not in pur¬ 
suance of such a plan, a statement under 
oath of the facts relating to the plan 
under which the exchange or distribu¬ 
tion is to be made, together with a copy 
of the plan, shall be forwarded to the 
Commissioner of Internal Revenue, 
Washington, D. C., for a ruling. A let¬ 
ter setting forth the Commissioner's de¬ 
termination will be mailed to the tax¬ 
payer. If the Commissioner determines 
that the exchange or distribution is not 
in pursuance of a plan having as one 
of its principal purposes the avoidance 
of Federal income or excess-profits 
taxes, the taxpayer should retain a copy 
of the Commissioner's letter as author¬ 
ity for treating the foreign corporation 
as a corporation in determining the ex¬ 
tent to which gain is recognized from 
the exchange or distribution. If the re¬ 
organization or the transfer is not car¬ 
ried out in accordance with the plan 
submitted, the Commissioner's approval 
will not render the transaction tax-free.* 

[Sec. 112. Recognition of gain or loss.] 

(J) Installment obligations. For nonrec¬ 
ognition of gain or loss in the case of in¬ 
stallment obligations, see section 44 (d). 

Sec. 213. Assumption of indebtedness. 
(Revenue Act of 1939.) 

(a) Assumption of liability not recogriized. 
Section 112 of the Internal Revenue Code 
(relating to recognition of gain or loss) is 
amended by adding at the end thereof the 
following new subsection: 

*‘(k) Assumption of liability not recognized. 
Where upon an exchange the taxpayer re¬ 
ceives as part of the consideration property 
which would be permitted by subdivision (b) 
(4) or (5) of this section to be received with¬ 
out the recognition of gain if It were the 
sole consideration, and as part of the con¬ 
sideration another party to the exchange 
assumes a liability of the taxpayer or acquires 
from the taxpayer property subject to a 
liability, such assumption or acquisition 
shall not be considered as ‘other property 
or money’ received by the taxpayer within 
the meaning of subsection (c), (d). or (e) 
of this section and shall not prevent the ex¬ 
change from being within the provisions of 
subsection (b) (4) or (5): except that if. 
taking into consideration the nature of the 
liability and the circumstances in the light 
of which the arrangement for the assumption 
or acquisition was made, it appears that the 
principal purpose of the taxpayer with respect 
to the assumption or acquisition was a pur¬ 
pose to avoid Federal Income tax on the 
exchange, or. If not such purpose, was not a 
bona fide business purpose, such assumption 
or acquisition (in the amount of the liability) 
shall, tor the purposes of this section, be 
considered as money received by the taxpayer 
upon the exchange. In any suit or pro¬ 
ceeding where the burden is on the taxpayer 
to prove that such assumption or acquisition 


Is not to be considered as money received 
by the taxpayer, such burden shall not be 
considered as sustained unless the taxpayer 
sustains such burden by the dear preponder¬ 
ance of the evidence.” 

• • • • * 

(e) Taxable years to which applicable. The 
amendments made by subsections (a) • • • 
shall be applicable to taxable years beginning 
after December 31, 1938^ 

• * ♦ m • 

§ 19.112 (k)-l Assumption of liabili¬ 
ties not to be taken into account for 
purpose of recognizing gain or loss. 

(a) General rule. Section 112 (k) does 
not affect the rule that liabilities as¬ 
sumed are to be taken into account for 
the purpose of computing the amount of 
gain or loss realized under section 111 
upon an exchange. Subject to the ex¬ 
ceptions and limitations specified in par¬ 
agraph (b) of this section, section 112 
(k) provides, however, that— 

(1) Liabilities assumed are not to be 
treated as “other property or money” 
under section 112 (e) or for the purpose 
of determining the amount of the realized 
gain which is to be recognized under sec¬ 
tion 112 <c) or <d), if the transactions 
would, but for the receipt of “other prop¬ 
erty or money,” have been exchanges of 
the type described in section 112 (b) (4) 
or (5) ; and 

(2) If the only type of consideration 
received by the transferor in addition to 
that permitted to be received by section 
112 (b) (4) or (5) consists of an assump¬ 
tion of liabilities, the transaction, if 
otherwise qualified, shall be deemed to be 
within the provisions of section 112 (b) 
(4) or (5). 

The application of this paragraph may 
be illustrated by the following example: 

Example: A. an individual, transfers 
to a controlled corporation property with 
an adjusted basis of $10,000 in exchange 
for stock of the corporation with a fair 
market value of $8,000, cash in the 
amount of $3,000, and the assumption by 
the corporation of indebtedness of A 
amounting to $4,000. A's gain is $5,000, 
computed as follows: 

Stock received__$8,000 

Cash received__ 3,000 

Liabilities assumed by transferee_ 4. 000 


Total consideration received_15, 000 

Less: Adjusted basis of property trans¬ 
ferred_10,000 


Gain realized_ 6,000 

Assuming that the transaction falls 
within section 112 (c) as a transaction 
which would have been within section 
112 (b) (5) but for the receipt of “other 
property or money,” only so much of 
such $5,000 gain will be recognized as 
does not exceed the. “other property or 
money” received. Since section 112 <k) 
provides that an assumption of liabili¬ 
ties shall not constitute “other property 
or money” for this purpose, the only 
“other property or money” received is 
the $3,000 cash, and tue $5,000 realized 
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gain will be recognized only to that 
extent. 

(b) Exceptions and limitations. The 
benefits of section 112 (k) do not ex¬ 
tend to any exchange involving an as¬ 
sumption of liabilities where it appears 
that the principal purpose of the tax¬ 
payer with respect to such assumption 
was a purpose to avoid Federal income 
tax on the exchange, or, if not such pur¬ 
pose, was not a bona fide business pur¬ 
pose. In such cases, the amount of the 
liabilities assumed shall, for the purpose 
of determining the amount of gain to 
be recognized upon the exchange in 
which the liabilities are assumed, be 
treated as money received by the tax¬ 
payer upon the exchange. In any suit 
or proceeding where the burden is on 
the taxpayer to prove that an assump¬ 
tion of liabilities is not to be treated as 
“other property or money'* under sec¬ 
tion 112 (k), which is the case if the 
Commissioner determines that the tax¬ 
payer's purpose with respect thereto 
was a purpose to avoid Federal income 
tax on the exchange or was not a bona 
fide business purpose and the taxpayer 
contests such determination by litiga¬ 
tion, the taxpayer must sustain such 
burden by the clear preponderance of 
the evidence. Thus, the taxpayer must 
prove his case by such a clear prepon¬ 
derance of all the evidence that the 
absence of a purpose to avoid Federal 
income tax on the exchange, or the 
presence of a bona fide purpose, is un¬ 
mistakable.* 

8 ec. 113. Adjusted basis for determining 

GAIN OR LOSS. 

(a) Basis ( unadjusted) of property- The 
basis of property shall be the cost of such 
property; except that— 

§ 19.113 (a)-l Scope of basis for de¬ 
termining gain or loss. The basis of 
property for the purpose of determining 
gain or loss from the sale or other dis¬ 
position thereof is the unadjusted basis 
prescribed in section 113 (a), adjusted 
for the various applicable items specified 
in section 113 (b). Unless otherwise in¬ 
dicated, the word “basis," as used in this 
section and sections 19.113 (a) (2) to 
19.113 (a) (19)-2, inclusive, has reference 
to the unadjusted basis. For special rules 
for determining the basis for gain or loss 
in the case of a new vessel acquired from 
the Maritime Commission in exchange 
for an obsolete vessel, see section 507 of 
the Merchant Marine Act of 1936, as 
added by section 7 of Public, No. 259, 
Seventy-sixth Congress, approved August 
4, 1939 (I. R. B. 1939-39, 34).* 

§ 19.113 (a)-2 General rale. In gen¬ 
eral, the basis of property is the cost 
thereof. This rule is subject, however, 
to the exceptions stated in sections 113 
(a) (1) to 113 (a) (19), inclusive.* 

| Sec. 113. Adjusted basis for determining 

GAIN OR LOSS.) 

|(a) Basts ( unadjusted) of property. The 
basis of property shall be the cost of such 
property; except that—] 


(1) Inventory value. If the property 
should have been included in the last inven¬ 
tory, the basis shall be the last inventory 
value thereof. 

§ 19.113 (a) (1)-1 Property included in 
inventory. The last inventory value of 
property which should be included in in¬ 
ventory is the basis of such property. 
The requirements with respect to the 
valuation of an inventory are stated in 
sections 19.22 (c)-l to 19.22 (d)-6, 
inclusive.* 

[Sec. 113. Adjusted basis for determining 
gain or loss. | 

((a) Basis (unadjusted) of property. The 
basis of property shall be the cost of such 
property; except that—] 

(2) Gifts after December 31. 1920. If the 
property was acquired by gift after Decem¬ 
ber 31, 1920, the basis shall be the same 
as it would be in the hands of the donor or 
the last preceding owner by whom it was not 
acquired by gift, except that for the purpose of 
determining loss the basis shall be the basis 
so determined or the fair market value of the 
property at the time of the gift, whichever is 
lower. If the facts necessary to determine 
the basis in the hands of the donor or the 
last preceding owner are unknown to the 
donee, the Commissioner shall, if possible, 
obtain such facts from such donor or last 
preceding owner, or any other person cog¬ 
nizant thereof. If the Commissioner finds it 
Impossible to obtain such facts, the basis in 
the hands of such donor or last preceding 
owner shall be the fair market value of such 
property as found by the Commissioner as of 
the date or approximate date at which, ac¬ 
cording to the best Information that the 
Commissioner is able to obtain, such prop¬ 
erty was acquired by such donor or last 
preceding owner. 

§ 19.113 (a) (2)—1 Property trans¬ 
mitted by gift after December 31, 1920. 

(a) Property included. Section 113 
(a) (2) applies to all property acquired 
after December 31. 1920, by gift, whether 
by transfer in trust or otherwise. It 
does not apply to property acquired by 

(1) devise or bequest (see section 113 
(a) (5)); or 

(2) an instrument which, under sec¬ 
tion 113 (a) (5), is to be treated as though 
it were a will. 

Section 113 (a) (2) applies to all gifts 
of whatever description; whether by a 
transfer in trust or otherwise; whenever 
and however made, perfected, or taking 
effect; whether in contemplation of or 
intended to take effect in possession or 
enjoyment at or after the donor’s death; 
whether subject at any time to any 
change through the exercise of any power 
of appointment, revocation or otherwise; 
or whether made by means of the exer¬ 
cise (other than by will) of a power of 
appointment or revocation, or any other 
power. 

(b) Basis. For the purpose of deter¬ 
mining gain, the basis is the same as it 
would be in the hands of the donor, or 
the last preceding owner by whom it was 
not acquired by gift. For the purpose 
of determining loss, the basis is as so 
determined, or the fair market value of 
the property at the time of the gift, 
whichever is lower. 


All titles to property acquired by gift 
relate back to the time of the gift, even 
though the interest of him who takes the 
title was, at the time of the gift, legal, 
equitable, vested, contingent, condi¬ 
tional, or otherwise. Accordingly, all 
property acquired by gift is acquired at 
the time of the gift. In the hands of 
every person acquiring property by gift, 
the basis is always the same, whether 
such person be the trustee under the gift 
instrument, the beneficiary, or any other 
person to whom such uniform basis is 
applicable, and whether during the term 
of the trust or after distribution of the 
trust corpus. Adjustments to basis, as 
required by section 113 (b), are to be 
made as respects the period prior to the 
gift, and the period after the gift. With 
respect to the latter period, the adjust¬ 
ments to the uniform basis are to be 
made in accordance with paragraph (e) 
of section 19.113 (a) (5)-l. 

The time of the gift is the time when 
the gift is consummated. Delivery, ac¬ 
tual or constructive, is requisite to a 
gift. In determining the time of the 
gift, the passing of title by the donor is 
not decisive; the time when the donor 
relinquishes substantial dominion over 
the property is decisive. 

(c) Fair market value. For the pur¬ 
poses of this section, the value of prop¬ 
erty as appraised for the purpose of the 
Federal gift tax, or if the gift is not sub¬ 
ject to such tax, its value as appraised 
for the purpose of a State gift tax, shall 
be deemed to be the fair market value 
of the property at the time of the gift. 

(d) Reinvestments by fiduciary. If 
the property is an investment by the 
fiduciary under the instrument of gift 
(as, for example, in the case of a sale 
by the fiduciary of property transferred 
under the instrument of gift, and the 
reinvestment of the proceeds), the cost 
or other basis to the fiduciary is taken 
in lieu of the basis specified in para¬ 
graph (b). 

(e) Records. To insure a fair and 
adequate determination of the proper 
basis under section 113 (a) (2), persons 
making or receiving gifts of property 
should preserve and keep accessible a 
record of the facts necessary to deter¬ 
mine the cost of the property and, Jf 
pertinent, its fair market value as of 
March 1, 1913.* 

[Sec. 113. Adjusted basis for determining 
GAIN OR LOSS. I 

[(a) Basis ( unadjusted) of property. The 
basis of property shall be the cost of such 
property; except that—J 

(3) Transfer in trust after December 31, 
1920. If the property was acquired after 
December 31, 1920, by a transfer in trust 
(other than by a transfer In trust by a be¬ 
quest or devise) the basis shall be the same 
as it would be in the hands of the grantor, 
increased in the amount of gain or de¬ 
creased In the amount of loss recognized to 
the grantor upon such transfer under the 
law applicable to the year In which the 
transfer was made. 
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§ 19.113 (a) (3) —1 Transfer in trust 
after December 31, 1920. 

(a) Property included. Section 113 
(a) <3) applies in general to all prop¬ 
erty acquired after December 31, 1920, 
by transfer in trust. It does not apply 
to property acquired as a gift by trans¬ 
fer in trust, or by bequest or devise; or 
by an instrument which, under section 
113 (a) (5). is to be treated as though 
it were a will. With these exceptions, 
section 113 (a) (3) applies to all prop¬ 
erty acquired after December 31, 1920, 
by any transfer in trust of whatever 
description. If the transfer in trust be 
a gift, it is not within section 113 (a) 
(3), but is within section 113 (a) (2) or 
section 113 (a> (4). 

^b) Basis. The basis of property so 
acquired is the same as it would be in 
the hands of the grantor, increased in 
the amount of gain or decreased in the 
amount of loss recognized to the grantor 
upon such transfer under the law ap¬ 
plicable to the year in which the transfer 
was made. If the taxpayer acquired the 
property by a transfer in trust, this 
basis applies whether the property be 
In the hands of the trustee, or the bene¬ 
ficiary, and whether prior to the termina¬ 
tion of the trust and distribution of the 
property, or thereafter. 

(c) Reinvestments by fiduciary. If the 
property is an investment made by the 
fiduciary (as, for example, in the case 
of a sale by the fiduciary of property 
transferred by the grantor, and the re¬ 
investment of the proceeds), the cost or 
other basis to the fiduciary is taken in 
lieu of the basis specified in paragraph 

(b) above.* 

[Sec. 113. Adjusted basis for determining 

GAIN OB LOSS.) 

[(a) Basis ( unadjusted ) of property. The 
basis of property shall be the cost of such 
property; except that—J 

(4) Gift or transfer in trust before Janu¬ 
ary i f 1921. If the property was acquired by 
gift or transfer In trust on or before Decem¬ 
ber 31.1920, the basis shaU be the fair market 
value of such property at the time of such 
acquisition. 

§ 19.13 (a) (4)-l Gift or transfer in 
trust prior to January 1,1921. (a) Prop¬ 

erty included. Section 113 (a) (4) ap¬ 
plies to all property acquired before Jan¬ 
uary 1, 1921, by gift or transfer in trust. 
It does not apply to property acquired by 
a device or bequest; or by an instrument 
which, under section 113 (a) (5), is to 
be treated as though it were a will. 

<b) Basis. The basis is the fair market 
value of such property at the time of the 
gift or at the time of the transfer in 
trust. Such fair market value is to be 
ascertained in the manner prescribed in 
paragraph (c) of section 19.113 (a) <2>-l, 
or by equivalent methods.* 

| Sec. 113. Adjusted basis for determining 

gain or loss. | 

[(a) Basis (unadjusted) of property. The 
basis of property shall be the cost of such 
property; except that—1 

(5) Property transmitted at death. If 
the property was acquired by bequest, de¬ 


vise, or Inheritance, or by the decedent’s 
estate from the decedent, the basis shall be 
the fair market value of such property at 
the time of such acquisition. In the case 
of property transferred tn trust to pay the 
Income for life to or upon the order or direc¬ 
tion of the grantor, with the right reserved 
to the grantor at all times prior to his death 
to revoke the trust, the basis of such prop¬ 
erty In the hands of the persons entitled 
under the terms of the trust Instrument to 
the property after the grantor’s death shall, 
after such death, be the same as if the trust 
Instrument had been a wUi executed on the 
day of the grantor’s death. For the purpose 
of this paragraph property passing without 
full and adequate consideration under a 
general power of appointment exercised by 
will shall be deemed to be property passing 
from the individual exercising such power 
by bequest or devise. If the property was 
acquired by bequest, devise, or inheritance, 
or by the decedent’s estate from the dece¬ 
dent, and if the decedent died after August 
26. 1937, and If the property consists of 
stock or securities of a foreign corporation, 
which with respect to its taxable year next 
preceding the date of the decedent’s death 
was. under the law applicable to such year, 
a foreign personal holding company, then 
the basis shall be the fair market value of 
such property at the time of such acquisi¬ 
tion or the basis in the hands of the dece¬ 
dent, whichever Is lower. 

§ 19.113 (a) (5)-l Basis of property 
acquired by bequest , devise, or inherit¬ 
ance. 

(a) Property included. Section 113 
(a) (5) applies— 

(1) to all property passing from a de¬ 
cedent by his will or under the law gov¬ 
erning the descent and distribution of 
property of decedents; and 

(2) to property passing under an in¬ 
strument which, under section 113 (a) 
(5), is treated as though it were a will, 
but applies to such property only at the 
times and to the extent prescribed in 
section 113 (a) (5). 

(b) Basis. Section 113 (a) (5) pro¬ 
vides two rules for determining the basis 
of property transmitted at death, a rule 
governing property generally and a spe¬ 
cial rule governing stock in a foreign 
personal holding company. 

(1) General rule. Except as prescribed 
in paragraph (2) the basis of property 
acquired from a decedent by will or under 
the law governing the descent and distri¬ 
bution of the property of decedents is 
the fair market value at the time of such 
acquisition. Since, under the law gov¬ 
erning wills and the distribution of the 
property of decedents, all titles to prop¬ 
erty acquired by bequest, devise, or in¬ 
heritance relate back to the death of the 
decedent, even though the interest of him 
who takes the title was. at the date of 
death of the decedent, legal, equitable, 
vested, contingent, general, specific, resid¬ 
ual, conditional, executory, or otherwise, 
the time of the acquisition of such prop¬ 
erty is the death of the decedent. For 
example, if distribution of personal prop¬ 
erty left by a decedent is not made until 
one year after his death, the basis of 
such property in the hands of the legatee 
is its fair market value at the time when 
the decedent died, and not when the 
legatee actually received the property; or, 


if the bequest is of the residue to trustees 
in trust, and the executors do not distrib¬ 
ute the residue to such trustees until 
five years after the death of the decedent, 
the basis of each piece of property left 
by the decedent and thus received, in the 
hands of the trustees, is its fair market 
value at the time when the decedent dies; 
or, if the bequest is to trustees in trust 
to pay to A during his lifetime the income 
of the property bequeathed, and after his 
death to distribute such property to the 
survivors of a class, and upon A’s death 
the property is distributed to the tax¬ 
payer as the sole survivor, the basis of 
such property, in the hands of the tax¬ 
payer, is its fair market value at the time 
when the decedent died. 

The purpose of the Internal Revenue 
Code, in prescribing a general uniform 
basis rule for property acquired by be¬ 
quest, devise, or inheritance is. on the one 
hand, to tax the gain, in respect of such 
property, to him who realizes it (without 
regard to the circumstance that at the 
death of the decedent it may have been 
quite uncertain whether the taxpayer 
would take or gain anything); and, on 
the other hand, not to recognize as gain 
any element of value solely from the 
circumstance that the possession or en¬ 
joyment of the taxpayer was postponed. 
Such postponement may be, for example, 
until the administration of the decedent's 
estate is completed, until the period of 
the possession or enjoyment of another 
has terminated, or until an uncertain 
event has happened. It is the increase or 
decrease in the value of property reflected 
in a sale or other disposition which sec¬ 
tion 113 (a) (5) recognizes as the meas¬ 
ure of gain or loss. 

(2) Special rule with respect to stock 
in a foreign personal holding company. 
In the case of decedents dying after Au¬ 
gust 26, 1937, the basis of stock of a 
foreign corporation acquired from the 
decedent by will or under the law gov¬ 
erning descent and distribution of prop¬ 
erty of decedents, where such foreign 
corporation with respect to its taxable 
year next preceding the date of the de¬ 
cedent’s death was a foreign personal 
holding company, is the fair market value 
of such stock at the time of such acquisi¬ 
tion. 1. e., the date of the decedent's 
death, or the basis in the hands of the 
decedent (with proper adjustments to 
the date of the decedent’s death), which¬ 
ever is lower. 

(c) Fair market value. For the pur¬ 
poses of this section, the value of prop¬ 
erty as of the date of the death of the de¬ 
cedent as appraised for the purpose of 
the Federal estate tax or if the property 
is not appraised as of the date of death 
of the decedent for such purpose or if 
the estate is not subject to such tax, its 
value as appraised as of the date of the 
death of the decedent for the purpose of 
State inheritance or transmission taxes, 
shall be deemed to be its fair market 
value at the time of the death of the 
decedent. + 
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(d) Property acquired before March 1 , 
7913; reinvestments by fiduciary. If the 
decedent died before March 1. 1913, the 
fair market value on that date is taken 
in lieu of the fair market value on the 
date of death, but only to the same ex¬ 
tent and for the same purposes as the 
fair market value on March 1, 1913, is 
taken under section 113 (a) (14). 

If the property is an investment by the 
fiduciary under a will (as. for example, 
in the case of a sale by a fiduciary under a 
will of property transmitted from the 
decedent, and the reinvestment of the 
proceeds), the cost or other basis to the 
fiduciary is taken in lieu of the fair mar¬ 
ket value at the time when the decedent 
died. 

(e) Adjustments to basis. In the hands 
of every person who acquires the prop¬ 
erty of a decedent (or any estate or in¬ 
terest therein) by bequest, or devise, or 
inheritance, the basis of the property is 
always the same, 

(1) whether such person be the execu¬ 
tor or administrator, the heir, the legatee, 
the devisee, the trustee of a trust created 
by the will, or any beneficiary of such 
trust, and whatever the nature of any 
such person’s interest or estate may be; 

(2) whether during or after adminis¬ 
tration and settlement of the estate of 
the decedent, during or after the term of 
any trust under the will, or before or after 
the distribution by the executor or ad¬ 
ministrator, or the trustee. 

Adjustments to basis required by sec¬ 
tion 113 (b) are made in accordance with 
the same principles. Thus, the deduc¬ 
tions for depreciation and for depletion 
allowed or allowable, under section 23 
(1) and section 23 (m), to a legal life ten¬ 
ant as if the life tenant were the absolute 
owner of the property, constitute an ad¬ 
justment to the basis of the property in 
the hands not only of the life tenant, but 
also in the hands of the remainderman 
and every other person to whom the same 
uniform basis is applicable. Similarly, 
the deductions allowed or allowable un¬ 
der section 23 (1) and section 23 (m), 
both to the trustee and to the trust bene¬ 
ficiaries, constitute an adjustment to the 
basis of the property not only in the 
hands of the trustee, but also in the 
hands of the trust beneficiaries and every 
other person to whom the uniform basis 
is applicable. See, however, section 24 
(a). Similarly, adjustments in respect 
of capital expenditures or losses, tax- 
free distributions, or other distributions 
applicable in reduction of basis, or other 
items for which the basis is adjustable 
are made without regard to which one of 
the persons to whom the same uniform 
basis is applicable makes the capital ex¬ 
penditures or sustains the capital losses, 
or to whom the tax-free or other dis¬ 
tributions are made, or to whom the de¬ 
ductions are allowed or allowable. 

The executor or other legal representa¬ 
tive of the decedent, the fiduciary of a 

V 


trust under a will, the life tenant and 
every other person to whom a uniform 
basis under this section is applicable, 
shall make and maintain records show¬ 
ing in detail all deductions, distributions, 
or other items for which adjustment to 
basis is required to be made by section 
113 (b), and shall furnish to the Com¬ 
missioner information with respect to 
such matters in such detail at such time 
and in such manner as the Commissioner 
may require. 

(f) Sales of remainder and other in¬ 
terests in property transmitted at death. 
The following is an illustration of the 
rule stated in paragraph (b) of this sec¬ 
tion that, under section 113 (a) (5), the 
measure of gain or loss resulting from a 
sale or other disposition of property 
transmitted at death is the increase or 
decrease in the value of the property as 
reflected in such sale or other disposi¬ 
tion: If land is left for life to A, with 
remainder in fee to B. and prior to A’s 
death, B sells his remainder, the increase 
or decrease in the value of the land re¬ 
flected, and realized by B, in the pro¬ 
ceeds from the sale of his remainder in¬ 
terest constitutes the gain recognized 
upon the sale. (See section 111.) Such 
gain (or as the case may be, the loss) 
is computed by comparing the amount 
of the proceeds received from the sale 
with the amount of the part of the 
uniform basis assignable to such sale 
of B’s remainder interest The part 
of the uniform basis assignable to such 
a sale by B is the part of the uniform 
basis (adjusted to the time of the sale) 
of the land transmitted from the de¬ 
cedent which bears the same proportion 
to such uniform basis as B’s remainder 
interest, at the time of the sale, bears to 
the whole estate in the land trans¬ 
mitted from the decedent.* 

[Sec. 113. Adjusted basis for determin¬ 
ing GAIN OR LOSS. J 

|(a) Basis (unadjusted) of property- The 
basis of property shall be the cost of such 
property; except that—] 

(6) Tax-free exchanges generally. If the 
property was acquired, after February 28, 
1913, upon an exchange described in section 
112 (b) to (e), Inclusive, the basis (except 
as provided In paragraphs (15). (17). or (18) 
ol this subsection) shall be the same as In 
the case of the property exchanged, decreased 
In the amount of any money received by the 
taxpayer and increased in the amount of 
gain or decreased in the amount of 
loss to the taxpayer that was recognized 
upon such exchange under the law ap¬ 
plicable to the year in which the ex¬ 
change was made. If the property so ac¬ 
quired consisted in part of the type of 
property permitted by section 112 (b) to be 
received without the recognition of gain or 
loss, and in part of other property, the basis 
provided in this paragraph shaU be allocated 
between the properties (other than money) 
received, and for the purpose of the alloca¬ 
tion there shall be assigned to such other 
property an amount equivalent to its fair 
market value at the date of the exchange. 
This paragraph shall not apply to property 
acquired by a corporation by the issuance 
of its stock or securities as the consideration 
in whole or in part for the transfer of the 
property to it. 


Sec. 213. Assumption of indebtedne-,* 
(Revenue Act of 1939.) 

• • • • * 

(d) Basis of property. Section 113 (a) (6) 
of the Internal Revenue Code (relating to 
basis of property) is amended by inserting 
before the last sentence thereof the follow¬ 
ing: “Where as part of the consideration to 
the taxpayer another party to the exchange 
assumed a liability of the taxpayer or ac¬ 
quired from the taxpayer property subject 
to a liability, such assumption or acquisition 
(in the amount of the liability) shall, for 
the purposes of this paragraph, be consid¬ 
ered as money received by the taxpayer upon 
the exchange." 

(e) Taxable years to which applicable. 

The amendments made by subsections 
♦ • • (d) shall be applicable to taxable 

yeare beginning after December 31. 1938. 

• • • • • 

§ 19.113 (a) (6)—1 Property acquired 
upon a tax-free exchange. In the case 
of an exchange, after February 28, 1913, 
of property solely of the type described 
in section 112 (b), if no part of the gain 
or loss was recognized under the law ap¬ 
plicable to the year in which the ex¬ 
change was made, the basis of the prop¬ 
erty acquired is the same as the basis of 
the property transferred by the tax¬ 
payer with proper adjustments to the 
date of the exchange. 

If, in an exchange, after February 28, 
1913, of properties of the type indicated 
in section 112 (b), gain to the taxpayer 
was recognized under the provisions of 
section 112 (c) or (d) or a similar pro¬ 
vision of a prior Revenue Act, on account 
of the receipt of money in addition in 
the transaction, the basis of the prop¬ 
erty acquired is the basis of the property 
transferred (adjusted to the date of the 
exchange), decreased by the amount of 
money received and increased by the 
amount of gain recognized on the ex¬ 
change. For example: A purchased a 
share of stock in the X Corporation in 
1927 for $100. Pursuant to a plan of re¬ 
organization, A in 1939 exchanged his 
share for one share in the Y Corporation, 
worth $90. and $30 in cash. A realized 
a gain of $20 upon the exchange, all of 
which is recognized under section 112 
(c) (1). As to the amount of such gain 
to be taken into account in computing 
net income, see section 117. The basis 
of the share of stock in the Y Corpora¬ 
tion is $90; that is. the basis of the share 
in the X Corporation ($100) less the 
amount of money received by A ($30) 
plus the amount of gain recognized on 
the exchange ($20). 

If, upon an exchange of properties of 
the type described in section 112 (b), 
there was received by the taxpayer in 
addition other property (not permitted 
to be received without the recognition of 
gain) and money, and gain from the 
transaction was recognized as required 
under section 112 (c) or (d) or a similar 
provision of a prior Revenue Act, the 
basis (adjusted to the date of the ex¬ 
change) of the property transferred by 
the taxpayer, decreased by the amount 
of money received and increased by the 
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amount of gain recognized, must be ap¬ 
portioned to and is the basis of the 
properties (other than money) received 
on the exchange. For the purpose of 
the allocation of such basis to the prop¬ 
erties received, there must be assigned 
to such other property an amount equiv¬ 
alent to its fair market value at the date 
of the exchange. 

Example: A purchased a share of stock 
in the X Corporation in 1925 for $100. 
Upon a reorganization of the X Corpora¬ 
tion in 1939, A received in place of his 
stock in the X Corporation a share of 
stock in the Y Corporation worth $60. 
a Treasury bond worth $50, and in addi¬ 
tion $20 in cash. A realized a gain of $30 
upon the exchange, all of which is recog¬ 
nized under section 112 (c) (1). As to 
the amount of such gain to be taken into 
account in computing net income, see 
section 117. The basis of the property 
received in exchange is the basis of the 
old stock ($100) decreased in the amount 
of money received ($20) and increased 
in ihe amount of gain that was recog¬ 
nized ' $30), which results in a basis for 
the property received of $110. This basis 
of $110 is apportioned between the Treas¬ 
ury bond and the share of stock, the 
basis of the Treasury bond being its fai* 
market value at the date of the exchange, 
$50, and of the share of stock, the re¬ 
mainder, $60. 

Section 112 (e) and similar provisions 
of prior Revenue Acts provide that no 
loss may be recognized on an exchange 
of properties of a type described in sec¬ 
tion 112 <b), although the taxpayer re¬ 
ceives other property or money from the 
transaction. However, the basis of the 
property or properties received by the 
taxpayer (other than money) is the basis 
(adjusted to the date of the exchange) 
of the property transferred, decreased by 
the amount of money received. This 
basis must be apportioned to the prop¬ 
erties received, and for this purpose there 
must be allocated to such other property 
(not permitted to be exchanged tax free) 
an amount of such basis equivalent to 
the fair market value of such other prop¬ 
erty as the date of the exchange. 

Section 113 (a) (6) doesnot apply in 
ascertaining the basis of property ac¬ 
quired by a corporation by the issuance 
of its stock or securities as the considera¬ 
tion in whole or in part for the transfer 
of the property to it. But see section 
113 (a) (7) and (8).* 

§19.113 (a) (6)-2 Treatment of as¬ 
sumption of liabilities . For the purposes 
of section 113 (a) (6) the amount of 
any liabilities of the taxpayer assumed 
by the other party to the exchange is to 
be treated as money received by the tax¬ 
payer upon the exchange, whether or 
not the assumption of liabilities resulted 
in a recognition of gain or loss to the 
taxpayer under the law applicable to the 
year in which the exchange was made. 

The application of this paragraph may 
be illustrated by the following examples: 


Example (1). A. an individual, owns 
property having an adjusted basis of 
$100,000 and on which there is a pur¬ 
chase money mortgage of $25,000. On 
September 1, 1939, A organizes the X 
Corporation to which he transfers the 
property above described in exchange for 
all the capital stock of the X Corpora¬ 
tion and the assumption of the $25,000 
mortgage. The capital stock of the X 
Corporation has' a fair market value of 
$150,000. Under section 112 (b) (5), no 
gain is recognized. The basis of such 
stock in A's hands is $75,000, computed 
as follows: 


Adjusted basis of property trans¬ 
ferred __ . $100,000 

Less: Amount of money received 
(amount of liabilities assumed by * 

X Corporation)_ 25.000 


Basis of stock of the X Cor- 
* poration in A’s hands- 75.000 


Example (2). B, an individual, owns 
an apartment house which has an ad¬ 
justed basis in his hands of $500,000. 
but which is subject to a mortgage of 
$150,000. On September 1, 1939, he 
transfers such apartment house to C, 
receiving in exchange therefor $50,000 
in cash and another apartment house 
with a fair market value on that date 
of $600,000. The transfer to C is made 
subject to the $150,000 mortgage, but C 
does not assume such mortgage. B 
realizes a gain of $300,000 on the ex¬ 
change, computed as follows: 


Value of property received_$600,000 

Cash_ 50,OOO 

Liabilities subject to which old 
property was transferred- 150,000 


Total consideration received, 800,000 
Less: Adjusted basis of property 

transferred._____ 500, OOO 


Gain realized_ 300.000 


Since section 112 (k) does not apply 
to section 112 (b) (1) or so much of 
section 112 (c) as relates to section 112 
(b) (1), $200,000 of such $300,000 gain 
is recognized. The basis of the apart¬ 
ment house acquired by B upon the ex¬ 
change is $500,000, computed as follows: 

Adjusted basis of property trans¬ 
ferred_ $500,000 

Less: Amount of money 
received: 

Cash__$50,000 

Amount of liabilities 
subject to which 
property was trans¬ 
ferred___ 150,OOO 

- 200,000 


Difference_ 300.000 

Plus: Amount of gain recognized 
upon the exchange- 200,000 


Basis of property acquired 

upon the exchange-- 500,000 


| Sec. 113. Adjusted basis for determining 

GAIN OB LOSS.] 

| (a) Basis ( unadjusted ) of property. The 
basis of property shall be the cost of such 
property: except that—1 

(7) Transfers to corporation. If the prop¬ 
erty was acquired— 


(A) After December 31. 1917, and in a 
taxable year beginning before January 1. 
1936. by a corporation in connection with a 
reorganization, and immediately after the 
transfer an Interest or control in such prop¬ 
erty of 50 per centum or more remained in 
the same persons or any of them, or 

(B) in a taxable year beginning after De¬ 
cember 31, 1935, by a corporation in connec¬ 
tion with a reorganization, 

then the basis shall be the same as it would 
be in the hands of the transferor, increased 
in the amount of gain or decreased in the 
amount of loss recognized to the transferor 
upon such transfer under the law applicable 
to the year in which the transfer was made. 
This paragraph shall not apply if the prop¬ 
erty acquired consists of stock or securities 
in a corporation a party to the reorganization, 
unless acquired by the issuance of stock or 
securities of the transferee as the considera¬ 
tion in whole or in part for the transfer. 

§ 19.113 (a) (7) —1 Property acquired 
by corporation in reorganization after 
December 31, 1917. Section 113 (a) (7) 
sets forth the conditions under which the 
basis of property acquired by a corpora¬ 
tion after December 31. 1917. in connec¬ 
tion with a reorganization as defined in 
section 112 is the same as it would be in 
the hands of the transferor, increased or 
decreased as therein provided in the 
amount of gain or loss recognized to the 
transferor under the applicable revenue 
law. In the case of property so acquired 
in a taxable year beginning prior to Jan¬ 
uary 1, 1936, such basis is applicable only 
if immediately after the transfer there 
remained in the same persons or any of 
them an interest or control in such prop¬ 
erty of 50 percent or more. In the case, 
however, of property so acquired in a 
taxable year beginning after December 
31, 1935, section 113 (a) (7) is applicable 
irrespective of the extent of the interest 
or amount of control in such property 
remaining, immediately after the trans¬ 
fer, in the hands of the same persons or 
any of them. 

The application of the provisions of 
section 113 (a) (7) (A) may be illustrated 
by the following examples: 

Example (1). In 1925 the X Corpora¬ 
tion caused the organization of the Y 
Corporation and transferred to the Y 
Corporation, in exchange for all the cap¬ 
ital stock of that corporation, property 
which it had previously purchased for 
$10,000. The basis of the property in the 
hands of the Y Corporation is $10,000. 

Example (2). In 1925 the M Corpora¬ 
tion exchanged 10 percent of its voting 
stock for all the property of the N Cor¬ 
poration which had a basis of $10,000 in 
the hands of the N Corporation. The 
basis of the property In the hands of the 
M Corporation is cost thereof to it at the 
time of the transfer, that is, the fair 
market value of the M stock exchanged 
for the property. 

Section 113 (a) (7) does not apply if, 
irrespective of when acquired, the prop¬ 
erty consists of stock or securities in a 
corporation a party to a reorganization 
as defined in section 112, unless such 
stock or securities are acquired by the 
issuance of stock or securities of the 































458 


FEDERAL REGISTER, Friday , February 2, 1940 


transferee as the consideration in whole 
or In part for the transfer. The applica¬ 
tion of the last sentence of section 113 
(a) (7) to a case where such stock or 
securities are acquired by the Issuance of 
stock or securities of the transferee may 
be illustrated as follows: 

Example (3). The Y Corporation 
owns all of the stock of the X Corpora¬ 
tion, which stock it acquired in 1939 by 
the issuance of all of its own voting stock 
to the individual shareholders of the X 
Corporation. The stock of the X Corpo¬ 
ration was acquired by the individuals in 
1924 for $200,000 in cash. The stock of 
the Y Corporation had a fair market 
value of $ 1 , 000,000 at the time it was ex¬ 
changed in 1939 for the stock of the X 
Corporation. The fair market value of 
the stock of the X Corporation at the 
time of the exchange in 1939 was also 
$1,000,000. The basis to the Y Corpora¬ 
tion of the stock of the X Corporation is 
the basis which such stock would have 
had in the hands of the individuals from 
which it was acquired by the Y Corpora¬ 
tion, that is, $ 200 , 000 .* 

| Sec. 113. Adjusted basis for determining 

GAIN OR LOSS.] 

|(a) Basis {unadjusted) of property. The 
basis of property shall be the cost of such 
property; except that—] 

(8) Property acquired by issuance of stock 
or as paid-in surplus. If the property was ac¬ 
quired after December 31, 1920. by a corpora¬ 
tion— 

(A) by the issuance of its stock or securi¬ 
ties in connection with a transaction de¬ 
scribed in section 112 (b) (5) (including 
also, cases where part of the consideration for 
the transfer of such property to the corpora¬ 
tion was property or money, in addition to 
such stock or securities), or 

(B) as paid-in surplus or as a contribution 
to capital, then the basis shall be the same 
as it would be in the hands of the transferor, 
increased in the amount of gain or decreased 
in the amount of loss recognized to the trans¬ 
feror upon such transfer under the law' ap¬ 
plicable to the year in which the transfer was 
made. 

§ 19.113 (a) ( 8 ) —*1 Property acquired 
by a corporation after December 31,1920. 
The acquisition of property by a corpora¬ 
tion after December 31, 1917, by the 
issuance of its stock or securities may not 
fall within the provisions of section 113 
(a) (7), because of the fact that the prop¬ 
erty was not acquired in connection with 
a reorganization. If. however, the ac¬ 
quisition of such property occurred after 
December 31, 1920, and falls within the 
provisions of section 113 (a) ( 8 ), the 
limitations therein imposed upon the 
basis of such property are applicable. 

In respect of property acquired by a 
corporation after December 31, 1920, 
from a shareholder as paid-in surplus, 
or from any person as a contribution to 
capital, the basis of the property in the 
hands of the corporation is the basis 
which the property would have had in the 
hands of the transferor if the transfer 
had not been made. In the case of prop¬ 
erty acquired by a corporation after De¬ 
cember 31, 1920, as a gift, the basis there¬ 


of shall be determined under section 
113 (a) (2).* 

| Sec. 113. Adjusted basis for determining 

GAIN OF LOSS.) 

[ (a) Basis (unadjusted) of property. The 
basis of property shall be the cost of such 
property; except that—] 

(9) Involuntary conversion. If the prop¬ 
erty was acquired, after February 28, 1913, 
as the result of a compulsory or Involuntary 
conversion described in section 112 (f). the 
basis shall be the same as in the case of the 
property so converted, decreased in the 
amount of any money received by the tax¬ 
payer which was not expended in accordance 
with the provisions of law (applicable to the 
year in which such conversion was made) 
determining the taxable status of the gain 
or loss upon such conversion, and increased in 
the amount of gain or decreased in the 
amount of loss to the taxpayer recognized 
upon such conversion under the law appli¬ 
cable to the year in which such conversion 
was made. 

§ 19.113 (a) (9)-l Property acquired 
as a result of an involuntary conversion. 
The provisions of section 113 (a) (9) may 
be illustrated by the following example: 

Example: A vessel purchased by A in 
1927 for $100,000 is destroyed in 1939 and 
A receives insurance in the amount of 
$200,000. Disregarding, for the purpose 
of this example, the adjustment for de¬ 
preciation. if A invests $150,000 in a new 
vessel, taxable gain to the extent of 
$50,000 would be recognized. The basis 
of the new vessel is $ 100 , 000 ; that is, 
the cost of the old vessel ($ 100 , 000 ) 
minus the money received by the tax¬ 
payer which was not expended in the 
acquisition of the new vessel ($50,000) 
plus the amount of gain recognized upon 
the conversion ($50,000). If any amount 
in excess of the proceeds of the conver¬ 
sion is expended in the acquisition of the 
new property, such amount may be added 
to the basis otherwise determined.* 

(Sec. 113. Adjusted basis for determining 

GAIN OR LOSS.] 

| (a) Basis (unadjusted) of property . The 
basis of property shall be the cost of such 
property; except that—] 

(10) Wash sales of stock.— If the prop¬ 
erty consists of stock or securities the acquisi¬ 
tion of which (or the contract or option to 
acquire which) resulted in the nondeducti¬ 
bility (under section 118 of this chapter or 
corresponding provisions of prior income tax 
laws, relating to wash sales) of the loss from 
the sale or other disposition of substantlaUy 
identical stock or securities, then the basis 
shall be the basis of the stock or securities 
so sold or disposed of. Increased or decreased, 
as the case may be, by the difference, if any, 
between the price at which the property was 
acquiree] and the price at which such sub¬ 
stantially identical stock or securities were 
sold or otherwise diposed of. 

§ 19.113 (a) (10)-1 Stocks or securi¬ 
ties acquired in "wash sales.” The ap¬ 
plication of section 113 (a) ( 10 ) may be 
illustrated by the following examples: 

Example (1). A purchased a share of 
common stock of the X Corporation for 
$100 in 1927, which he sold January 15. 
1939, for $80. On February 1 , 1939, he 
purchased a share of common stock of 
the same corporation for $90. No loss 
from the sale is recognized under section 
118. The basis of the new share is $ 110 ; 


that is, the basis of the old share f$ioo> 
increased by $ 10 , the excess of the price 
at which the new share was acquired 
($90) over the price at which the old 
share was sold ($80). 

Example (2). A purchased a share of 
common stock of the Y Corporation for 
$100 in 1927, which he sold January 15 
1939, for $80. On February 1 , 1939. he 
purchased a share of common stock of 
the same corporation for $70. No loss 
from the sale is recognized under section 
118. The basis of the new share is $90; 
that is, the basis of the old share ($ 100 ) 
decreased by $ 10 , the excess of the price 
at which the old share was sold <$80> 
over the price at which the new share 
was acquired (70).* 

[Sec. 113. Adjusted basis for determining 
gain or loss.] 

f(a) Basis (unadjusted) of property. The 
basis of property shall be the cost of such 
property: except that—] 

(11) Property acquired during affiliation. 

In the case of property acquired by a cor¬ 
poration. during a period of affiliation, from 
a corporation with which it was affiliated, 
the basis of such property, after such period 
of affiliation, shall be determined, in accord¬ 
ance with regulations prescribed by the 
Commissioner with the approval of the V 
Secretary, without regard to Inter-company 
transactions in respect of which gain or loss 
was not recognized. For the purposes of this 
paragraph, the term "period of affiliation" 
means the period during which such corpora¬ 
tions were affiliated (determined in accord¬ 
ance with the law applicable thereto) but 
does not include any taxable year beginning 
on or after January 1, 1922, unless a consoli¬ 
dated return was made, nor any taxable 
year after the taxable year 1928. The basis 
in case of property acquired by a corporation 
during any period, in the taxable year 1929 
or any subsequent taxable year, in respect 
of which a consolidated return is made by 
such corporation under section 141 of this 
chapter or the Revenue Act of 1923, 45 St at. 

831. or the Revenue Act of 1932. 47 Stat. 

213, or the Revenue Act of 1934. 48 Stat. 720. 
or the Revenue Act of 1936. 49 Stat. 1698, 
shall be determined in accordance with 
regulations prescribed under section 141 (b) 
of this chapter or the Revenue Act of 1928 
or the Revenue Act of 1932 or the Revenue 
Act of 1934 or the Revenue Act of 1936. The 
basis in the case of property held by a cor¬ 
poration during any period, in the taxable 
year 1929 or any subsequent taxable year, 
in respect of which a consolidated return 
is made by such corporation under section 
141 of this chapter or the Revenue Act of 
1928 or the Revenue Act of 1932 or the Reve¬ 
nue Act of 1934 or the Revenue Act of 1936, 
shall be adjusted in respect of any items re¬ 
lating to such period, in accordance with 
regulations prescribed under section 141 (b) 
of this chapter or the Revenue Act of 1928 
or the Revenue Act of 1932 or the Revenue 
Act of 1934 or the Revenue Act of 1930. 
applicable to such period. 

§ 19.113 (a) (ID—1 Basis of property 
acquired during affiliation. The basis of 
property acquired by a corporation dur¬ 
ing a period of affiliation from a cor¬ 
poration with which it was affiliated shall 
be the same as it would be in the hands 
of the corporation from which acquired. 

This rule is applicable if the basis of 
the property is material in determining 
tax liability for any year, whether a 
separate return or a consolidated return 
is made in respect of such year. For the 
purpose of this section, the term “period 
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of filiation” means the period during 
which such corporations were affiliated 
(determined in accordance with the law 
applicable thereto), but does not include 
anv taxable year beginning on or after 
January 1, 1922. unless a consolidated 
return was made, nor any taxable year 
after the taxable year 1928. 

Example: The X Corporation, the Y 
Corporation, and the Z Corporation were 
affiliated for the taxable year 1920. Dur¬ 
ing that year the X Corporation trans¬ 
ferred assets to the Y Corporation for 
$120,000 cash, and the Y Corporation in 
turn transferred the assets during the 
same year to the Z Corporation for $130,- 
000 cash. The assets were acquired by 
the X Corporation in 1916 at a cost of 
$100,000. The basis of the assets in the 
bands of the Z Corporation is $100,000. 

The basis of property acquired by a 
corporation during any period, in the 
taxable year 1929 or any subsequent tax¬ 
able year, in respect of which a con¬ 
solidated return was made or was re¬ 
quired under Regulations 75. Regulations 
78. Regulations 89. Regulations 97. Reg¬ 
ulations 102 LPart 15, Title 26, Code of 
Federal Regulations], or Regulations 104 
[Part 23, Title 26, Code of Federal Regu¬ 
lations], relating to consolidated returns, 
shall be determined in accordance with 
such regulations. The basis in the case 
of property held by a corporation dur¬ 
ing any period, in the taxable year 1929 
or any subsequent taxable year, in re¬ 
spect of which a consolidated return is 
made or is required under Regulations 
75, Regulations 78. Regulations 89, Regu¬ 
lations 97, Regulations 102 [Part 15, Title 
26. Code of Federal Regulations!, or 
Regulations 104 l Part 23, Title 26, Code 
of Federal Regulations], shall be ad¬ 
justed in respect of any items relating 
to such period in accordance with such 
regulations. 

The basis of property after a consoli¬ 
dated return period shall be the same as 
immediately prior to the close of such 
period. For example, if a corporation 
has been a member of an affiliated group 
which has made a consolidated return on 
the calendar year basis for the taxable 
year 1938 and makes a separate return 
for the taxable year 1939 and succeed¬ 
ing taxable years, the value of the open¬ 
ing inventory to be used in computing 
such corporation’s net income for the 
taxable year 1939 is the proper value of 
the closing inventory used in computing 
the consolidated net income for the pre¬ 
ceding taxable year.* 

(Sec. 113. Adjusted basis for determining 

Cain os LOSS.] 

1 (a) Baste ( unadjusted ) of property. The 
basis of property shall be the cost of such 

property; except that— 

, (12) Baste established by Revenue Act of 
1932. if the property was acquired, after 
February 28, 1913, In any taxable year be¬ 
ginning prior to January 1, 1934, and the 
basis thereof, for the purposes of the Revenue 
Act of 1932. 47 Stat. 199, was prescribed by 
section 113 (a) (6). (7), or (9) of such Act, 
J™* \! r thc P ur P°®e s of this chapter the 
oasts shall be the same as the basis therein 
prescribed in the Revenue Act of 1932. 


§ 19.113 (a) (12)-1 Basis of property 
established by Revenue Act of 1932 . 
Section 113 (a) (12) provides that if the 
property was acquired, after February 
28. 1913, in any taxable year beginning 
prior to January 1, 1934, and the basis 
of the property, for the purposes of the 
Revenue Act of 1932, was prescribed by 
section 113 (a) (6), (7). or (9) of that 
Act, then for the purposes of the In¬ 
ternal Revenue Code the basis shall be 
the same as the basis therein prescribed 
in the Revenue Act of 1932. 

If, after December 31, 1923, and in 
any taxable year beginning prior to Jan¬ 
uary 1, 1934, in pursuance of a plan of 
reorganization and without the surrender 
of his stock, there w-as distributed to a 
shareholder in a corporation a party to 
the reorganization stock or securities of 
a corporation a party to the reorganiza¬ 
tion, then as is provided in section 113 
(a) (9) of the Revenue Act of 1932, the 
basis of the stock in respect of which 
the distribution was made must be ap¬ 
portioned between such stock and the 
stock or securities so distributed to the 
shareholder. The basis of the old shares 
and the new shares or securities shall be 
determined in accordance with the fol¬ 
lowing rules: 

(1) If the stock distributed in reor¬ 
ganization consists solely of stock in the 
distributing corporation and is all of 
substantially the same character and 
preference as the stock in respect of 
which the distribution is made, the basis 
of each share will be the quotient of the 
cost or other basis of the old shares of 
stock divided by the total number of the 
old and the new shares. 

(2) If the stock distributed in reor¬ 
ganization is in whole or in part stock 
in a corporation a party to the reorgani¬ 
zation other than the distributing cor¬ 
poration, or where the stock distributed 
in reorganization is in whole or in part 
stock of a character or preference ma¬ 
terially different from the stock in re¬ 
spect of which the distribution Is made, 
or if the distribution consists wholly or 
partly of securities other than stock, the 
cost or other basis of the stock in respect 
of which the distribution is made shall be 
apportioned between such stock and the 
stock or securties distributed in propor¬ 
tion, as nearly as may be, to the respec¬ 
tive values of each class of stock or 
security, old and new, at the time of such 
distribution, and the basis of each share 
of stock or unit of security will be the 
quotient of the cost or other basis of 
the class of stock or security to which 
such share or unit belongs, divided by 
the number of shares or units in the class. 
Within the meaning of the foregoing 
provisions, securities are different in 
class from stocks and stocks or securities 
in one corporation are different in class 
from stocks or securities in another cor¬ 
poration. In general, any material dif¬ 
ference in character or preference or 
terms sufficient to distinguish one stock 
or security from another stock or secur¬ 
ity so that different values may properly 


be assigned thereto, will constitute a 
difference in class. 

(3) If the stock in respect of which a 
distribution in reorganization is made 
was purchased at different times or at 
different prices, and the identity of the 
lots cannot be determined, any sale of 
the original stock will be charged to the 
earliest purchases of such stock (see 
section 19.22 (a)-8). and any sale of the 
stock or securities distributed in reor¬ 
ganization will be presumed to have been 
made from the stock or securities dis¬ 
tributed in respect of the earliest pur¬ 
chased stock. 

(4) If the stock in respect of which a 
distribution in reorganization is made 
was purchased at different times or at 
different prices, and the stock or securi¬ 
ties distributed in reorganization cannot 
be identified as having been distributed 
in respect of any particular lot of such 
stock, then any sale of the stock or se¬ 
curities distributed in reorganization 
will be presumed to have been made 
from the stock or securities distributed 
in respect of the earliest purchased 
stock. 

If in any taxable year beginning after 
December 31, 1938, without the surrender 
of his stock there is acquired by a share¬ 
holder in a corporation a party to a re¬ 
organization. as a distribution in pur¬ 
suance of the plan of reorganization, 
stock or securities in a corporation a 
party to the reorganization, such acquisi¬ 
tion of new shares or securities by the 
shareholder will be treated as a dividend 
to the extent described in section 19.112 
(g>-5.* 

[Sec. 113. Adjusted basis for determining 

GAIN OR LOSS.] 

[(a) Basis ( unadjusted) of property. The 
basis of property shall be the cost of such 
property: except that—1 

(13) Partnerships. If the property was 
acquired, after February 28. 1913, by a part¬ 
nership and the basis Is not otherwise de¬ 
termined under any other paragraph of this 
subsection, then the basis Bhall be the same 
as It would be In the hands of the trans¬ 
feror. increased in the amount of gain or 
decreased in the amount of loss recognized 
to the transferor upon such transfer under 
the law applicable to the year In which the 
transfer was made. If the property was dis¬ 
tributed in kind by a partnership to any 
partner, the basis of such property in the 
hands of the partner shall be such part of 
the basis in his hands of his partnership 
interest as is properly allocable to such 
property. 

§ 19.113 (a) (13)-1 Property contrib¬ 
uted in kind by a partner to a partner - 
ship. The basis of property contributed 
in kind by a partner to partnership 
capital after February 28. 1913, is the 
cost or other basis thereof to the con¬ 
tributing partner. Annual allowances 
to the partnership for depletion and de¬ 
preciation are to be computed on such 
basis. If such basis is greater than the 
fair market value of the property at the 
date of the transfer to the partnership, 
the annual depletion or depreciation al¬ 
lowances shall be allocated to and in¬ 
cluded in the determination of the 
distributive shares of the partners in 
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accordance with their agreement in re¬ 
spect of the sharing of gains or losses 
affecting partnership capital. If the 
basis of such contributed property is less 
than the fair market value thereof at 
the date of transfer to the partnership, 
the annual allowances for depletion and 
depreciation are to be limited to such 
basis and may be apportioned among 
the partners according to their agree¬ 
ment with respect to the sharing of 
gains or losses affecting partnership 
capital. On the sale or other disposition 
of such contributed property by the part¬ 
nership the gain or loss, determined on 
such transferred basis, adjusted as re¬ 
quired by section 113 (b), shall be pro¬ 
rated in determining the distributive 
shares of the partners according to their 
gain or loss ratios on the disposition of 
a partnership asset under the partner¬ 
ship agreement.* 

§ 19.113 (a) (13)-2 Readjustment of 
partnership interests. When a partner 
retires from a partnership, or the part¬ 
nership is dissolved, the partner realizes 
a gain or loss measured by the difference 
between the price received for his in¬ 
terest and the sum of the adjusted cost 
or other basis to him of his interest in 
the partnership plus the amount of his 
share in any undistributed partnership 
net income earned since he became a 
partner on which the income tax has 
been paid. However, if such interest in 
the partnership was acquired prior to 
March 1. 1913, both the cost or other 
basis as hereinbefore provided and the 
value of such interest as of such date, 
plus the amount of his share in any un¬ 
distributed partnership net income 
earned since February 28. 1913, on which 
the income tax has been paid, shall be 
ascertained, and the gain derived or the 
loss sustained shall be computed as pro¬ 
vided in section 19.111-1. See also sec¬ 
tion 117. If the partnership distributes 
its assets in kind and not in cash, the 
partner realizes no gain or loss until he 
disposes of the property received in liqui¬ 
dation. The basis of such property in 
the hands of the partner shall be such 
part of the basis in his hands of his part¬ 
nership interest as is properly allocable 
to such property. 

If a new partner is admitted to the 
partnership, or an existing partnership 
is reorganized, the facts as to such change 
or reorganization should be fully set 
forth in the next return of income, in 
order that the Commissioner may de¬ 
termine whether any gain has been 
realized or loss sustained by any partner.* 

|Sec. 113. Adjusted basis for determining 

GAIN OR LOSS.) 

[(a) Basis (unadjusted ) of property. The 
basis of property shall be the cost of such 
property; except that—J 

(14) Property acquired before March 1, 
1913. In the case of property acquired be¬ 
fore March 1. 1913. If the basis otherwise 
determined under this subsection, adjusted 
(for the period prior to March 1. 1913) as 
provided in subsection (b). is less than the 
fair market value of the property as of 
March 1. 1913. then the basis for determin¬ 
ing gain shall be such fair market value. 


In determining the fair market value of 
stock in a corporation as of March 1. 1913, 
due regard shall be given to the fair market 
value of the assets of the corporation as of 
that date. 

§ 19.113 (a) (14) —1 Property acquired 
prior to March 1, 1913. The basis as of 
March 1, 1913, for determining gain in 
the case of property acquired prior to 
that date, is the basis otherwise provided 
for such property under section 113 (a), 
adjusted for the period prior to March 
1, 1913, or the fair market value of the 
property as of March 1, 1913, whichever 
is higher. 

The basis as of March 1. 1913, for de¬ 
termining loss in the case of property 
acquired prior to that date is the cost 
or other basis provided for such property 
under section 113 (a) adjusted as re¬ 
quired by section 113 (b), but without 
reference to the fair market value of 
the property as of March 1, 1913. 

Example: A, who makes his returns 
upon the calendar year basis, in 1908 
purchased property for $100,000. As¬ 
suming, for the purposes of this ex¬ 
ample, that there are no additions and 
betterments to be taken into account, 
the depreciation sustained on the prop¬ 
erty prior to March 1, 1913, was $10,000, 
so that the original cost adjusted as of 
March 1, 1913, for depreciation sustained 
prior to that date was $90,000. As of 
that date the fair market value of the 
property was $94,000. (a) For the pur¬ 

pose of determining gain from the sale 
or other disposition of the property on 
March 1, 1939, the basis of the property 
is the fair market value of $94,000 as of 
March 1, 1913. adjusted for depreciation 
for the period subsequent to February 
28, 1913, computed on such fair market 
value. If it be assumed that the amount 
of depreciation deductions allowed (not 
less than the amount allowable) after 
February 28, 1913, to the year 1939 is in 
the aggregate sum of $43,240, the ad¬ 
justed basis for determining gain in 1939 
($94,000 less $43,240) is $50,760. (b) 

For the purpose of determining a loss 
from the sale or other disposition of 
such property in 1939, the basis of the 
property is the cost of the property, 
without reference to the fair market 
value as of Marc^ 1. 1913, adjusted for 
depreciation before March 1, 1913, and 
after February 28, 1913. The amount of 
depreciation sustained prior to March 1, 
1913, in this example is $10,000, and if 
the amount of depreciation to be ac¬ 
counted for after February 28, 1913, is 
assumed to be $43,240, the aggregate 
amount of depreciation for which ad¬ 
justment of such cost must be made is 
$53,240. The adjusted basis for de¬ 
termining the loss in 1939 ($100,000 less 
$53,240) is $46,760. 

What the fair market value of prop¬ 
erty was on March 1, 1913, is a question 
of fact to be established by competent 
evidence. In determining the fair market 
value of stock in a corporation, due re¬ 
gard shall be given to the fair market 
value of the corporate assets on such-date. 
In the case of property traded in on pub¬ 


lic exchanges, actual sales at or about the 
basic date afford evidence of value. In 
general, the fair market value of a block 
or aggregate of a particular kind of prop¬ 
erty is not to be determined by a forced 
sale price or by an estimate of what a 
whole block or aggregate would bring if 
placed upon the market at one and the 
same time, but such value should be de¬ 
termined by ascertaining as the basis 
the fair market value of each unit of the 
property. All relevant facts and elements 
of value as of the basic date should be 
considered in every case.* 

[Sec. 113. Adjusted basis for determining 

GAIN OR LOSS.) 

[(a) Basis ( unadjusted) of property. The 
basis of property shall be the cost of such 
property; except that—1 

(15) Property received by a corporation on 
complete liquidation of another. If the prop¬ 
erty was received by a corporation upon a 
distribution in complete liquidation of an¬ 
other corporation within the meaning of sec¬ 
tion 112 (b) (6). then the basis shall be the 
same as it would be in the hands of the 
transferor. The basis of property with respect, 
to which election has been made in pursuance 
of the last sentence of section 113 (a) (15) 
of the Revenue Act of 1936, as amended, shall, 
in the hands of the corporation making such 
election, be the basis prescribed in the Reve¬ 
nue Act of 1934, as amended. 

§ 19.113 (a) (15)-1 Basis of property 
received by a corporation in complete 
liquidation of another corporation. Ex¬ 
cept as otherwise provided in this section, 
the basis of property received in complete 
liquidation, without the recognition of 
gain or loss as provided in section 112 
(b) (6), shall be the same as the basis 
of the property in the hands of the liqui¬ 
dating corporation with proper adjust¬ 
ments as provided in section 113. See 
section 113 (b). 

In the case of property received in 
liquidation after December 31, 1935, and 
before June 23, 1936, in a taxable year 
of the recipient corporation beginning 
after December 31,1935, the basis of such 
property in the hands of the recipient 
corporation shall be the basis prescribed 
by section 113 (a) (6) of the Revenue 
Act of 1934, as amended by the Revenue 
Act of 1935, if— 

(1) Such property was received in a 
liquidation which was completed before 
June 23, 1936; 

(2) Such liquidation constituted a 
complete liquidation within the mean¬ 
ing of section 112 (b) (6) of the Reve¬ 
nue Act of 1934, as added by the Revenue 
Act of 1935; 

(3) No gain or loss would have been 
recognized under section 112 (b) (6) of 
the Revenue Act of 1934, as amended, 
upon the receipt of such property; and 

(4) The recipient corporation (within 
180 days after the enactment of the 
Revenue Act of 1938) under regulations 
prescribed under section 808 of the Reve¬ 
nue Act of 1938 (Treasury Decision 4815) 
[section 3.113 (a) (15>-1. Title 26. Code 
of Federal Regulations, 1938 Sup.l elected 
to have such basis apply to such property. 

If such an election was made, the basis 
of such property received in liquidation 














461 


FEDERAL REGISTER, Friday , February 2, 1940 


shall be the cost or other basis (adjusted 
as provided in section 113) of the stock 
of the liquidating corporation surren¬ 
dered in exchange for the property, de¬ 
creased in the amount of money received 
and increased in the amount of gain or 
decreased in the amount of loss to the 
recipient corporation that was recog¬ 
nized upon the liquidation under the 
Revenue Act of 1936. If such property 
consists of more than one class of prop¬ 
erty the basis shall be allocated among 
the several properties (other than 
money) received, in the proportion that 
the fair market value of each such prop¬ 
erty as of the date of distribution bears 
to the fair market value of all such prop¬ 
erties on that date.* 

[Sec. 113. Adjusted basis for determining 

gain or loss. | 

f(a) Basis (unadjusted) of property. The 
basis of property Khali be the cost of such 

property; except that—| 

(16) Basis established by Revenue Act of 
19?,4. If the property was acquired, after 
February 28. 1913. in any taxable year be¬ 
ginning prior to January 1, 1936, and the 
basis thereof, for the purposes of the Reve¬ 
nue Act of 1934 was prescribed by section 
113 (a) (6), (7), or (8) of such Act. then 
for the purposes of this chapter the basis 
ehall be the same as the basis therein pre¬ 
scribed in the Revenue Act of 1934. 

519.113 (a) (16)—1 Basis of property 
established by Revenue Act of 1934. 
Section 113 (a) (16) provides that if 
property was acquired after February 28, 
1913, in any taxable year beginning 
prior to January 1, 1936, and the basis 
of the property for the purposes of the 
Revenue Act of 1934 was prescribed by 
section 113 (a) (6), (7), or (8) of that 
Act, then for the purposes of the Inter¬ 
nal Revenue Code the basis shall be the 
same as the basis therein prescribed 
under the Revenue Act of 1934. For 
example, if after December 31, 1920. and 
in any taxable year beginning prior to 
January 1, 1936, property was acquired 
by a corporation by the issuance of its 
stock or securities in connection with a 
transaction which is not described in 
section 112 (b) (5) of the Code but 
which is described in section 112 (b) 
(5) of the Revenue Act of 1934, the 
basis of the property so acquired shall 
be the same as it would be in the hands 
of the transferor, with proper adjust¬ 
ments to the date of the exchange.* 

| Sec. 113. Adjusted basis for determining 

gain or loss.] 

((a) Basis ( unadjusted) of property. The 
basis of property shall be the cost of such 
property; except that—J 

(17) Property acquired in connection with 
exchanges and distributions in obedience to 
certain orders of Securities and Exchange 
Commission. If the property was acquired In 
any manner described In section 372, the basis 
shall be that prescribed in such section with 
respect to such property. 

(18) Property received in certain corporate 
liquidations. If the property was acquired by 
a shareholder in the liquidation of a corpo¬ 
ration in cancellation or redemption of stock 
with respect to which gain was realized, but 
with respect to which, as the result of an 
election made by him under paragraph (7) of 
section 112 (b), of the Revenue Act of 1938. 
52 Stat. 487, the extent to which gain was 
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recognized was determined under such para¬ 
graph. then the basis shall be the same as the 
basis of such stock cancelled or redeemed in 
the liquidation, decreased In the amount of 
any money received by him. and increased 
In the amount of gain recognized to him. 

§ 19.113 (a) (18)-1 Basis of property 
received in certain corporate liquidations . 

(a) Property included. Section 113 
(a) (18) applies only to property (other 
than money) acquired (1) by a qualified 
electing shareholder, (2) upon a distribu¬ 
tion in complete liquidation of a domestic 
corporation pursuant to a plan of liquida¬ 
tion adopted after May 28, 1938, in ac¬ 
cordance with which the distribution is in 
complete cancellation or redemption of 
all the stock and the transfer of all the 
property in the liquidation occurs within 
the month of December, 1938, and (3) in 
cancellation or redemption of only those 
shares of stock which were owned by such 
qualified electing shareholder on the date 
of the adoption of the plan of liquidation 
and on which he realizes gain. It applies 
to all the property, except money, so 
acquired, though such property may con¬ 
sist in whole or in part of stock or securi¬ 
ties acquired by the liquidating corpora¬ 
tion after April 9, 1938. 

(b) Basis. The basis of such property 
so acquired is the same as the basis of the 
shares of stock, in cancellation or re¬ 
demption of which such property was re¬ 
ceived, with proper adjustments to the 
date of acquisition, decreased in the 
amount of such shares’ ratable share of 
any money received in cancellation or 
redemption of shares of the same class, 
and increased in the amount of gain rec¬ 
ognized under the provisions of section 
112 (b) (7) of the Revenue Act of 1938. 
If such property consists of more than 
one class of property, the basis shall be 
allocated among the several properties 
(other than money) acquired in the pro¬ 
portion that the fair market value of 
each such property as of the date of ac¬ 
quisition bears to the fair market value 
of all such properties on that date. The 
application of this paragraph may be 
illustrated by the following example: 

Example: The X Corporation distrib¬ 
uted all its property in complete liquida¬ 
tion during the month of December, 1938, 
pursuant to the provisions of section 112 
(b) (7) of the Revenue Act of 1938. A. 
an individual and a qualified electing 
shareholder, received, in cancellation or 
redemption of 100 shares of stock owned 
by him on the date of the adoption of 
the plan of liquidation, $1,000 in cash, 
property (other than stock or securities 
acquired by the corporation after April 
9. 1938) with a fair market value of 
$12,000, and stock acquired by the liqui¬ 
dating corporation after April 9, 1938, 
with a fair market value of $4,000. The 
basis of the shares owned by A was $100 
per share, or $10,000. A’s ratable share 
of the earnings and profits of the X Cor¬ 
poration accumulated after February 28, 
1913 (computed as provided in section 
112 (b) (7) of the Revenue Act of 1938), 
was $2,500. His gain is $7,000, but under 


section 112 (b) (7) of the Revenue Act of 
1938 only $5,000 of this gain is recog¬ 
nized. $2,500 thereof being taxed as a 
dividend. The basis of all the property 
other than money received by A is 
$14,000, computed as follows: 


Adjusted basis of stock canceled or 

redeemed_$10, 000 

Less money received_ 1.000 


Remainder_ 9.000 

Plus gain recognized- 5,000 


Basis of property acquired_ 14,000 


This basis will be apportioned among 
the classes of property (other than 
money) received as follows: 12,000/16,000 
of $14,000, or $10,000, to the property 
other than stock; 4,000/16.000 of $14,000, 
or $3,500, to the stock.* 

Skc. 214. Basis of stock dividends and 
stock rights. (Revenue Act of 1939.) 

(a) Basis under Internal Revenue Code. 
Section 113 (a) of the Internal Revenue Code 
(relating to the unadjusted basis of prop¬ 
erty) is amended by inserting at the end 
thereof the following new paragraph: 

*'(19) (A) If the property was acquired by 
a shareholder in a corporation and consists 
of stock in. such corporation, or rights to ac¬ 
quire such stock, acquired by him after Feb¬ 
ruary 28, 1913, in a distribution by such 
corporation (hereinafter in this paragraph 
called ‘new stock'), or consists of stock in 
respect of which such distribution was made 
(hereinafter in this paragraph called ‘old 
stock ) and 

“(1) the new stock was acquired In a tax¬ 
able year beginning before January 1, 1936; 
or 

"(11) the new stock was acquired in a 
taxable year beginning after December 31, 
1935, and its distribution did not constitute 
income to the shareholder within the mean¬ 
ing of the Sixteenth Amendment to the 
Constitution; 

then the basis of the new stock and of the 
old stock, respectively, shall, in the share¬ 
holder's hands, be determined by allocating 
between the old stock and the new stock 
the adjusted basis of the old stock; such 
allocation to be made under regulations 
which shall be prescribed by the Commis¬ 
sioner with the approval of the Secretary. 

‘•(B) Where the new stock consisted of 
rights to acquire stock and such rights were 
sold In a taxable year beginning before Janu¬ 
ary 1, 1939, and there was Included in the 
gross income for such year the entire amount 
of the proceeds of such sale, then, if before 
the date of the enactment of the Revenue 
Act of 1939 the taxpayer has not asserted (by 
claim for a refund or credit or otherwise) 
that any part of the proceeds of the sale of 
such new stock should be excluded from 
gross income for the year of its sale, the 
basis of the old stock shall be determined 
without regard to subparagraph (A); and 
no part of the proceeds of the sale of such 
new stock shall ever be excluded from the 
gross Income of the year of such sale. 

•*(C) Subparagraph (A) shall not Rpply if 
the new stock was acquired in a taxable year 
beginning before January 1, 1936, and there 
was included, as a dividend, in gross income 
for such year an amount on account of such 
stock, and after such inclusion such amount 
was not (before the date of the enactment 
of the Revenue Act of 1939) excluded from 
gross income for such year. 

“(D) Subparagraph (A) shall not apply if 
the new stock or the old stock was sold or 
otherwise disposed of In a taxable year be¬ 
ginning prior to January 1. 1936. and the 
basts (determined by a decision of a court 
or the Board of Tax Appeals, or a closing 
agreement, and the decision or agreement 
became Anal before the ninetieth day after 
the date of the enactment of the Revenue 
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Act of 1939) for determining gain or loss on 
such sale or other disposition was ascertained 
by a method other than that of allocation 
of the basis of the old stock.” 

• ♦ • ♦ • 

(d) Taxable years to which applicable. 
The amendments made by subsections (a) 
• • • shall be applicable to taxable years 

beginning after December 31. 1938. 

• • • • • 

§ 19.113 (a) f 19)—1 Basis of stock and 
rights involved in the acquisition of 
stock dividends or stock tights: General 
rules . 

(a) Stock dividends. In the case of 

stock in respect of which was acquired 
a stock dividend of any character in a 
taxable year beginning before January 
1, 1936, or in respect of which was ac¬ 
quired in a taxable year beginning after 
December 31,1935, a stock dividend which 
did not constitute income to the share¬ 
holder within the meaning of the six¬ 
teenth amendment to the Constitution, 
the basis for determining gain or loss 
from a sale or other disposition of either 
the stock in respect of which the dis¬ 
tribution was made or the stock divi¬ 
dend shall (except as otherwise pre¬ 
scribed in section 19.113 (a) (19>-2) 

be ascertained in accordance with the 
principles set forth in section 19.113 (a) 

< 12 )— 1 . 

(b) Stock rights acquired after De¬ 
cember 31, 1924. In the case of stock 
in respect of which were acquired after 
December 31, 1924, and before the first 
day of the first taxable year beginning 
after December 31. 1935, stock subscrip¬ 
tion rights (whether or not constituting 
income to the shareholder within the 
meaning of the sixteenth amendment to 
the Constitution) or in respect of which 
were acquired in a taxable year be¬ 
ginning after December 31, 1935, stock 
subscription rights which did not con¬ 
stitute income to the shareholder 
within the meaning of the sixteenth 
amendment to the Constitution, and in 
the case of such rights, the basis for de¬ 
termining gain or loss from a sale or 
other disposition of either the stock in 
respect of which the distribution was 
made, or the subscription rights dis¬ 
tributed, or the stock acquired in the 
exercise of such rights shall (except as 
otherwise prescribed in section 19.113 

(a) (19)-2) be ascertained in accord¬ 
ance with the principles set forth in sec¬ 
tion 19.22 (a)-8. 

(c) Stock rights acquired before Jan¬ 
uary 1, 1925. In the case of stock in re¬ 
spect of which were acquired prior to 
January 1, 1925, stock subscription rights 
(whether or not constituting income to 
the shareholder within the meaning of 
the sixteenth amendment to the Consti¬ 
tution), and in the case of such rights, 
the basis for determining gain or loss 
from a sale or other disposition of either 
the stock in respect of which the distri¬ 
bution was made, or the subscription 
rights distributed, or the stock acquired 
in the exercise of such rights shall (ex¬ 
cept as otherwise prescribed in section 


19.113 (a) (19)-2) be ascertained in ac¬ 
cordance with the principles set forth in 
article 39 of Regulations 65.* 

§ 19.113 (a) (19)-2 Exceptions to 

general rules. 

(a) Proceeds of sale of rights reported 
as income. In the case of stock rights 
sold in a taxable year beginning prior to 
January 1, 1939, the general rules for 
ascertaining the basis for determining 
gain or loss set forth in paragraphs (b) 
and (c) of section 19.113 (a) (19)-1. and 
in section 19.22 (a)-8 or article 39 of 
Regulations 65, as the case may be, shall 
not apply if the entire proceeds of such 
sale were included by the taxpayer as 
gross income for the year of the sale and 
if, before June 29, 1939, the taxpayer had 
not asserted by a claim for a refund or 
credit or otherwise that any part of such 
proceeds should not have been included in 
gross income for the year of the sale. In 
such cases, the basis for determining 
gain or loss from a subsequent sale or 
other disposition of the stock in respect 
of which the rights were acquired shall be 
the same as though the rights had not 
been acquired. 

(b) Receipt of stock dividend or stock 
right reported as income in prior years. 
In the case of stock dividends or stock 
rights acquired in a taxable year begin¬ 
ning prior to January 1, 1936, the gen¬ 
eral rules for ascertaining the basis for 
determining gain or loss set forth in sec¬ 
tion 19.113 (a) (19)—1, and in section 
19.113 (a) (12)—1, section 19.22 (a)-8, or 
article 39 of Regulations 65, as the case 
may be, shall not apply if for any reason 
there was included in the gross income of 
the shareholder as a dividend for such 
year, as, for example, pursuant to the 
provisions of section 201 (c) of the Reve¬ 
nue Act of 1918 or the corresponding pro¬ 
visions of prior Revenue Acts, or as a 
result of the decision of the Supreme 
Court in Koshland v. Helvering (398 U. S. 
441), an amount reflecting the acquisi¬ 
tion of such stock dividends or stock 
rights, and if before June 29, 1939, such 
amount was not excluded from gross in¬ 
come for such year. In such cases, the 
basis for determining gain or loss with 
respect to the old stock shall be the same 
as though the stock dividends or the 
stock rights had not been acquired, and 
the basis with respect to the stock divi¬ 
dend or stock right shall be an amount 
equal to that at which such stock divi¬ 
dend or stock right was included in gross 
income for the year of its acquisition. 

(c) Gain or loss upon sale of old or new 
stock finally determined upon basis in¬ 
consistent with general rules. The gen¬ 
eral rules for ascertaining the basis for 
determining gain or loss set forth in sec¬ 
tion 19.113 (a) (19)—1 shall not apply 
with respect to the old stock, the new 
stock, or the subscription rights to ac¬ 
quire new stock, remaining on hand 
after a sale or other disposition of old 
stock, subscription rights, or new stock 
effected in a taxable year beginning prior 


to January 1, 1936, if the basis for deter¬ 
mining gain or loss on such sale or other 
disposition was fixed by a decision of a 
court or the Board of Tax Appeals or by 
a closing agreement, and if such decision 
or closing agreement became final on or 
before September 26. 1939, and if the 
basis for determining gain or loss upon 
such sale or other disposition was fixed by 
a method other than that of allocation of 
basis provided by the general rule. In 
such cases, the basis for determining gain 
or loss with respect to the remaining 
shares shall be fixed in a manner consist¬ 
ent with the prior determination to the 
end that, the sale or other disposition of 
all lots being considered, the taxpayer 
will have effected ultimately a tax-free 
recovery of the total cost or other basis of 
his original shares, and no more.* 

[Sec. 113. Adjusted basis for determining 

GAIN OR LOSS.) 

(b) Adjusted bastis. The adjusted basis 
for determining the gain or loss from th 2 
sale or other disposition of property, when¬ 
ever acquired, shall be the basis determined 
under subsection (a), adjusted as hereinafter 
provided. 

(1) General rule. Proper adjustment in 
respect of the property shall In all cases be 
made— 

(A) For expenditures, receipts, losses, or 
other items, properly chargeable to capital 
account, including taxes and other carrying 
charges on unimproved and unproductive 
real property, but no such adjustment shall 
be made for taxes or other carrying charges 
for which deductions have been taken by the 
taxpayer in determining net Income for the 
taxable year or prior taxable years; 

(B) In respect of any period since February 
28, 1913, for exhaustion, wear and tear, obso¬ 
lescence, amortization, and depletion, to the 
extent allowed (but not less than the amount 
allowable) under this chapter or prior In¬ 
come tax laws. Where for any taxable year 
prior to the taxable year 1932 the depletion 
allowance was based on discovery value or a 
percentage of income, then the adjustment 
for depletion for such year shall be based 
on the depletion which would have been al¬ 
lowable for such year if computed without 
reference to discovery value or a percentage 
of income; 

(C) in respect of any period prior to March 
1, 1913, for exhaustion, wear and tear, abso- 
lescence, amortization, and depletion, to the 
extent sustained; 

(D) in the case of stock (to the extent 
not provided for in the foregoing subpara¬ 
graphs) for the amount of distributions pre¬ 
viously made which, under the law applicable 
to the year in which the distribution was 
made, either were tax-free or were applicable 
In reduction of basis (not including distribu¬ 
tions made by a corporation, which was clas¬ 
sified as a personal service corporation under 
the provisions of the Revenue Act of 1918, 
Feb. 24. 1919, c. 18. 40 Stat. 1057, or the 
Revenue Act of 1921. Nov. 23. 1921, c. 136. 
42 Stat. 227, out of its earnings or profits 
which were taxable in accordance with the 
provisions of section 218 of the Revenue Act 
of 1918 or 1921); 

(E) to the extent provided in section 337 
(f) in the case of the stock of United States 
shareholders in a foreign personal holding 
company; and 

(F) to the extent provided In section 28 
(h) in the case of amounts specified in a 
shareholder's consent made under section 28. 

Sec. 223. Commodity credit loans. (Reve¬ 
nue Act of 1939.) 

• • • • • 

(b) Adjustment of basis. Section 113 (b) 
(1) of the Internal Revenue Code is amended 
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by adding at the end thereof a new sub- 
paragraph reading as follows: 

•(G) In the case of property pledged to 
the Commodity Credit Corporation, to the 
extent of the amount received as a loan from 
tbe Commodity Credit Corporation and 
treated by the taxpayer ns Income for the 
year In which received pursuant to section 
123 of this chapter, and to the extent of any 
deficiency on such loan with respect to which 
tb*- taxpayer has been relieved from liability." 

(C) The amendments made by subsections 
• * • (b) shall be applicable to taxable 

years beginning after December 31, 1938. 

• t • • • 

§ 19.113 <b) (1)-1 Adjusted basis: 
General rule. The adjusted basis for de¬ 
termining the gain or loss from the sale 
or other disposition of property is the 
cost of such property or, in the case of 
sucl property as is described in section 
113 (a) (1) to (19), inclusive, the basis 
therein provided, adjusted to the extent 
provided in section 113 (b). 

The cost or other basis shall be prop¬ 
erly adjusted for any expenditure, re¬ 
ceipt, loss, or other item, properly 
chargeable to capital account, including 
the cost of improvements and better¬ 
ments made to the property. In the case 
of mines and oil or gas wells the follow¬ 
ing shall not be considered as items prop¬ 
erly chargeable to capital account: (1) 
Expenditures made in the taxable year 
1932 or subsequent taxable years which 
are allowable under article 235 or 236 
of Regulations 77, article 23 (m)-15 or 
23 (m)-16 of Regulations 86. article 23 
(m)-15 or 23 (m)-16 of Regulations 94, 
article 23 (m)-15 or 23 <m)-16 of Regu¬ 
lations 101 [section 9.23 (ra)-15 or 9.23 
(m)-16, Title 26, Code of Federal Regu¬ 
lations], and section 19.23 <m)-15 or 
19.23 <m)-16 of these regulations as de¬ 
ductions in computing net income; (2) 
expenditures made in taxable years prior 
to 1932 which were allowed, or which 
may hereafter be allowed, as deductions 
in computing the net income of the tax¬ 
payer for such taxable years. In the 
case of unimproved and unproductive 
real property, carrying charges, such as 
taxes and interest, which have not been 
taken as deductions by the taxpayer in 
determining net income for the taxable 
year, or a prior taxable year, are properly 
chargeable to capital account. 

Example : A, who makes his returns 
on the calendar year basis, purchased 
property in 1930 for $10,000. He subse¬ 
quently expended $6,000 for improve¬ 
ments. Disregarding, for the purpose of 
this example, the adjustments required 
for depreciation, the adjusted basis of 
the property is $16,000. If A sells the 
Property in 1939 for $20,000, the amount 
of his gain will be $4,000. As to the 
amount of such gain to be taken into ac¬ 
count in computing net income, see sec¬ 
tion 117. 

The cost or other basis must also be 
decreased by the amount of the deduc¬ 
tions for exhaustion, wear and tear, 
obsolescence, amortization, and deple¬ 
tion to the extent such deductions have 
in respect to any period since February 


28. 1913, been allowed (but such decrease 
shall not be less than the amount of 
deductions allowable) under chapter I 
or prior income tax laws. The adjust¬ 
ment required for any taxable year or 
period is the amount allowed or the 
amount allowable for such year or period 
under the law applicable thereto, which¬ 
ever is the greater amount. A taxpayer 
is not permitted to take advantage in a 
later year of his prior failure to take any 
depreciation allowance or of his action 
in taking an allowance plainly inade¬ 
quate under the known facts in prior 
years. The determination of the amount 
properly allowable shall, however, be 
made on the basis of facts reasonably 
known to exist at the end of such year 
or period. The aggregate sum of the 
greater of such annual amounts is the 
amount by which the cost or other basis 
of the property shall be adjusted. For 
example, the case of Corporation A dis¬ 
closes the following facts as of January 
1, 1939: 


Year 

Al¬ 

lowed 

Allow¬ 

able 

Allowed, but 
not less than 
amount al¬ 
lowable 

1932._. 

$6,000 

$5,000 

$6,000 

1933.__ 

7,000 

6,500 

7,000 

1934.— 

6, 500 

6,500 

6.500 

1933.. 

6,500 

6,000 

6,500 

193ft. 

6,000 

6,000 

6,000 

1937... 

4.500 

6,000 

6,000 

1938.- 

4,000 

6.000 

6.000 


30,600 

42,000 

44,000 


The depreciation allowed but not less 
than the amount allowable in this ex¬ 
ample as of January 1. 1939, is $44,000, 
and the cost or other basis of the prop¬ 
erty is to be adjusted by that amount. 
The deductions by which the cost or 
other basis is to be decreased shall in¬ 
clude deductions allowed under section 
114 (b) (2), (3), and (4) of the Revenue 
Act of 1932, the Revenue Act of 1934, the 
Revenue Act of. 1936. the Revenue Act of 
1938, and the Internal Revenue Code, for 
the taxable year 1932 and subsequent 
taxable years, but the amount of the 
diminution in respect of depletion for 
taxable years prior to 1932 shall not ex¬ 
ceed a depletion deduction computed 
without reference to discovery value in 
the case of mines, or without reference 
to discovery value or a percentage of 
income in the case of oil and gas wells. 

The cost or other basis shall also be 
decreased by the exhaustion, wear and 
tear, obsolescence, amortization, and de¬ 
pletion sustained in respect of any period 
prior to March 1, 1913. 

In the case of stock, the cost or other 
basis must be diminished by the amount 
of distributions previously made which, 
under the law applicable to the year 
in which the distribution was made, 
either were tax free or were applicable 
in reduction of basis (not including dis¬ 
tributions made by a corporation, which 
was classified as a personal service cor¬ 
poration under the provisions of the 


Revenue Act of 1918 or 1921, out of its 
earnings or profits which were taxable in 
accordance with the provisions of section 
218 of the Revenue Act of 1918 or 1921). 

Example: A, who makes his returns 
upon the calendar year basis, purchased 
stock in 1923 for $5,000. He received in 
1924 a distribution of $2,000 paid out of 
earnings and profits of the corporation 
accumulated prior to March 1, 1913. 
The adjusted basis for determining the 
gain or loss from the sale or other dis¬ 
position of the stock in 1939 is $5,000 less 
$2,000, or $3,000, and the amount of the 
gain or loss from the sale or other dis¬ 
position of the stock is the difference be¬ 
tween $3,000 and the amount realized 
from the sale or other disposition. But 
see section 117. 

In the case of the stock of United 
States shareholders in a foreign personal 
holding company the cost or other basis 
must be adjusted also to the extent pro¬ 
vided in section 337 (f). 

Adjustments must always be made to 
eliminate double deductions or their 
equivalent. Thus, in the case of the 
stock of a subsidiary company, the basis 
thereof must be properly adjusted for 
the amount of the subsidiary company’s 
losses for the years in which consoli¬ 
dated returns were made. 

In determining basis, and adjustments 
to basis, the principles of estoppel apply, 
as elsewhere under the Internal Revenue 
Code.* 

§ 19.113 (b) . (l)-2 Adjusted basis: 
Cancellation of indebtedness. In addi¬ 
tion to the adjustments provided in sec¬ 
tion 113 (b) (1) and section 19.113 (b) 
(1)-1 which are required to be made 
with respect to the cost or other basis 
of property, a further adjustment shall 
be made in any case in which there shall 
have been a cancellation or reduction of 
indebtedness in any proceeding under 
section 12, 74 (except in the case of a 
"wage earner” as defined in the Bank¬ 
ruptcy Act, as amended), or 77B or un¬ 
der Chapter X, XI. or XII of the Bank¬ 
ruptcy Act of 1898, as amended. (See 
paragraphs 3 to 16, inclusive, of the Ap¬ 
pendix to these regulations.) Such fur¬ 
ther adjustment shall be made in the 
following manner and order: 

(1) In the case of indebtedness in¬ 
curred to purchase specific property 
(other than inventory or notes or ac¬ 
counts receivable), whether or not a lien 
is placed against such property securing 
the payment of all or part of such indebt¬ 
edness, which indebtedness shall have 
been canceled or reduced in any such 
proceeding, the cost or other basis of such 
property shall be decreased (but the 
amount of the decrease shall not be more 
than the amount of the adjusted basis 
without reference to this section) by the 
amount by which the indebtedness so in¬ 
curred with respect to such property shall 
have been canceled or reduced; 

(2) In the case of specific property 
(other than inventory or notes or ac¬ 
counts receivable) against which, at the 
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time of the cancellation or reduction of 
the indebtedness, there is a lien (other 
than a lien securing indebtedness in¬ 
curred to purchase such property) the 
cost or other basis of such property shall 
be decreased (but the amount of the de¬ 
crease shall not be more than the amount 
of the adjusted basis without reference 
to this section) by the amount by which 
the indebtedness secured by such lien 
shall have been canceled or reduced; 

(3) Any excess of the total amount by 
which the indebtedness shall have been 
so canceled or reduce^ in such proceeding 
over the sum of the* adjustments made 
under (1) and (2) shall next be applied 
to reduce the cost or other basis of the 
property of the debtor (other than inven¬ 
tory and notes and accounts receivable, 
but including property covered by (1) 
and (2)) as follows: The cost or other 
basis of each unit of property shall be 
decreased (but the amount of the de¬ 
crease shall not be more than the amount 
of the adjusted basis without reference 
to this section) in an amount equal to 
such proportion of such excess as the 
adjusted basis (without reference to this 
section) of each such unit of property 
bears to the sum of the adjusted bases 
(without reference to this section) of all 
the property of the debtor other than in¬ 
ventory and notes and accounts receiv¬ 
able; and 

<4) Any excess of the total amount by 
which such indebtedness shall have been 
so canceled or reduced over the sum of 
the adjustments made under (1), (2), 
and (3) shall next be applied to reduce 
the cost or other basis of inventory and 
notes and accounts receivable, as fol¬ 
lows: The cost or other basis of in¬ 
ventory or notes or accounts receivable, 
as the case may be, shall be decreased 
(but the amount of the decrease shall 
not be more than the amount of the 
adjusted basis without reference to this 
section) in an amount equal to such 
proportion of such excess as the ad¬ 
justed basis of inventory, notes receiv¬ 
able or accounts receivable, as the case 
may be, bears to the sum of the adjusted 
bases of such inventory and notes and 
accounts receivable. 

For the purposes of this section— 

(A) Basis shall be determined as of 
the date of confirmation of the plan, 
compcsition or arrangement under which 
such indebtedness shall have been can¬ 
celed or reduced; 

(B) Except where the context other¬ 
wise requires, property means all of the 
debtor’s property, other than money; 

(C) No adjustment shall be made by 
virtue of the cancellation or reduction 
of any accrued interest unpaid which 
shall not have resulted in a tax benefit 
in any income tax return; and 

(D) The phrase “indebtedness incurred 
to purchase” includes (i) indebtedness 
for money borrowed and applied in the 
purchase of property and (ii) an exist¬ 
ing indebtedness secured by a lien against 
the property which the debtor, as pur¬ 


chaser of such property, has assumed 
to pay. 

The basis of any of the debtor’s prop¬ 
erty which shah have been transferred to 
a person required to use the debtor’s basis 
in whole or in part shall be determined in 
accordance with the provisions of this 
section.* 

(Sec. 113. Adjusted basis for determin¬ 
ing GAIN OR LOSS.] 

((b) Adjusted basis. The adjusted basis 
for determining the gain or loss from the 
sale or other disposition of property, when¬ 
ever acquired, shaU be the basis determined 
under subsection (a), adjusted as hereinafter 
provided. | 

(2) Substituted basis. The term “substi¬ 
tuted basis" as used in this subsection means 
a basis determined under any provision of 
subsection (a) of this section or under any 
corresponding provision of a prior income 
tax law. providing that the basis shall be 
determined— 

(A) by reference to the basis in the hands 
of a transferor, donor, or grantor, or 

(B) by reference to other property held 
at any time by the person for whom the 
basis is to be determined. 

Whenever it appears that the basis of prop¬ 
erty in the hands of the taxpayer is a sub¬ 
stituted basis, then the adjustments pro¬ 
vided in paragraph (1) of this subsection 
shall be made after first making in respect 
of such substituted basis proper adjustments 
of a similar nature in respect of the period 
during which the property was held by the 
transferor, donor, or grantor, or during which 
the other property was held by the person 
for whom the basis is to be determined. A 
similar rule shall be applied in the case of 
a series of substituted bases. 

§ 19.113 (b) (2)-l Substituted basis. 
Whenever it appears that the basis of 
property in the hands of the taxpayer 
is a substituted basis, as defined in section 
113 (b) (2), the adjustments indicated in 
section 19.113 (b> (1)-1 shall be made 
after first making in respect of such sub¬ 
stituted basis proper adjustments of a 
similar nature in respect of the period 
during which the property was held by 
the transferor, donor, or grantor, or dur¬ 
ing which the other property was held 
by the person for whom the basis is to 
be determined. In addition, whenever it 
appears that the basis of property in 
the hands of the taxpayer is a substituted 
basis, as defined in section 113 (b) (2) 
(A), the adjustments indicated in sec¬ 
tions 19.113 (b) (l)-2, 19.113 (b) (3)-l, 
and 19.113 (b) (3)-2 shall also be made, 
whenever necessary, after first making 
in respect of such substituted basis a 
proper adjustment of a similar nature in 
respect of the period during which the 
property was held by the transferor, 
donor, or grantor. Similar rules shall 
also be applied in the case of a series of 
substituted bases. 

Example: A, who makes his returns 
upon the calendar year basis, in 1927 
purchased the X Building and subse¬ 
quently gave it to his son B. B exchanged 
the X Building for the Y Building in a 
tax-free exchange, and then gave the Y 
Building to his wife C. C. in deter¬ 
mining the gain from the sale or other 
disposition of the Y Building in 1939, is 
required to reduce the basis of the build¬ 


ing by deductions for depreciation which 
were successively allowed (but not less 
than the amount allowable) to A and B 
upon the X Building and to B upon the 
Y Building, in addition to the deductions 
for depreciation allowed (but not less 
than the amount allowable) to herself 
during her ownership of the Y Building/ 

Sec. 215. Discharge of indebtedness 
(Revenue Act of 1939.) 


(b) Basis reduced. Section 113 (b) of the 
Internal Revenue Code (relating to the ad¬ 
justed basis of property) is amended by 
adding at the end thereof the following new 
paragraph: 

“(3) Discharge of indebtedness. Where in 
the case of a corporation any amount is ex¬ 
cluded from gross income under section 
22 (b) (9) on account of the discharge of 
indebtedness the whole or a part of the 
amount so excluded from gross income shall 
be applied in reduction of the basis of any 
property held (whether before or after the 
time of the discharge) by the taxpayer dur¬ 
ing any portion of the taxable year in which 
such discharge occurred. The amount to be 
so applied (not in excess of the amount so 
excluded from gross Income, reduced by the 
amount of any deduction dlsaUowed under 
section 22 (b) (9)) and the particular prop¬ 
erties to which the reduction shall be al¬ 
located. shall be determined under regula¬ 
tions (prescribed by the Commissioner with 
the approval of the Secretary) In effect at 
the time of the filing of the consent by the 
taxpayer referred to in section 22 (b) (9). 
The reduction shall be made as of the first 
day of the taxable year in which the dis¬ 
charge occurred except in the case of prop¬ 
erty not held by the taxpayer on 6uch first 
day, in which case it shall take effect as of 
the time the holding of the taxpayer began.'* 

(c) Taxable years to which applicable. 
The amendments made by this section shall 
be applicable to taxable years beginning 
after December 31, 1938. 

§ 19.113 (b) (3)-l Adjusted basin 

Discharge of corporate indebtedness: 
General rule. In addition to the ad¬ 
justments provided in section 113 (b) 
(1) and section 19.113 (b) (1)-1 which 
are required to be made with respect to 
the cost or other basis of property, a 
further adjustment shall be made in 
any case in which there shall have been 
an exclusion from gross income under 
section 22 (b) (9) on account of the dis¬ 
charge of indebtedness of a corporation 
during the taxable year. Such further 
adjustment shall, except as otherwise 
provided in section 19.113 (b) (3)-2, be 
made in the following manner and 
order: 

(1) In the case of indebtedness in¬ 
curred to purchase specific property 
(other than inventory or notes or ac¬ 
counts receivable), whether or not a 
lien is placed against such property se¬ 
curing the payment of all or part of such 
indebtedness, which indebtedness shall 
have been discharged, the cost or other 
basis of such property shall be de¬ 
creased (but the amount of the decrease 
shall not be more than the amount of 
the adjusted basis without reference to 
this section) by an amount equal to the 
amount excluded from gross income 
under section 22 (b) (9) and attribut¬ 
able to the discharge of the indebted- 
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ness so incurred with respect to such 

property; 

<2> In the case of specific property 
(other than inventory or notes or ac¬ 
counts receivable) against which, at the 
time of the discharge of the indebted¬ 
ness, there is a lien (other than a lien 
securing indebtedness Incurred to pur¬ 
chase $uch property) the cost or other 
basis of such property shall be decreased 
(but the amount of the decrease shall 
not be more than the amount of the 
adjusted basis without reference to this 
section) by an amount equal to the 
amount excluded from gross income 
under section 22 (b) (9) and attribut¬ 
able to the discharge of the indebtedness 
secured by such lien; 

(3) Any excess of the total amount ex¬ 
cluded from gross income under section 
22 <b) (9) over the sum of the adjust¬ 
ments made under (1) and (2) shall next 
be applied to reduce the cost or other 
basis of the property of the debtor (other 
than inventory and notes and accounts 
receivable, but including property cov¬ 
ered by (1) and (2) as follows: The cost 
or other basis of each unit of property 
shall be decreased (but the amount of 
the decrease shall not be more than the 
amount of the adjusted basis without 
reference to this section) in an amount 
equal to such proportion of such excess 
as the adjusted basis (without reference 
to this section) of each such unit of prop¬ 
erty bears to the sum of adjusted bases 
(without reference to this section) of all 
the property of the debtor other than 
inventory and notes and accounts re¬ 
ceivable; and 

(4) Any excess of the total amount 
excluded from gross income under section 
22 (b) (9) over the sum of the adjust¬ 
ments made under (1). (2), and (3) shall 
next be applied to reduce the cost or 
other basis of inventory and notes and 
accounts receivable, as follows: The cost 
or other basis of inventory or notes or 
accounts receivable, as the case may be. 
shall be decreased < but the amount of the 
decrease shall not be more than the 
amount of the adjusted basis without 
reference to this section) in an amount 
equal to such proportion of such excess 
av the adjusted basis of inventory, notes 
receivable or accounts receivable, as the 
case may be, bears to the sum of the 
adjusted bases of such inventory and 
notes and accounts receivable. 

For the purposes of this section— 

(A) Except where the context other¬ 
wise requires, property means all of the 
debtor’s property, other than money: 

(B) The phrase “indebtedness incurred 
to purchase” includes (i) indebtedness 
for money borrowed and applied in the 
purchase of property and (ii) an existing 
indebtedness secured by a lien against 
the property which the debtor, as pur¬ 
chaser of such property, has assumed to 
pay; 

(C) The phrase “amount excluded 
from gross income under section 22 (b) 
(9)” means the amount of income ex¬ 


cluded under that section reduced by 
any deduction disallowed under that sec¬ 
tion for unamortized discount; 

(D) Adjustments to basis shall be 
made— 

(i) in the case of property owned on 
the first day of the taxable year, as of 
that day; 

(ii) in the case of property acquired 
after the first day of the taxable year, as 
of the day so acquired— 

regardless of the time such property was 
subsequently sold, exchanged, or other¬ 
wise disposed of by the taxpayer; 

(E) Whenever a discharge of indebt¬ 
edness is accomplished by a transfer of 
the taxpayer’s property in kind, the dif¬ 
ference between the amount of the obli¬ 
gation discharged and the fair market 
value of the property transferred is the 
amount which may be applied in reduc¬ 
tion of basis; 

(F) Regardless of the amount ex¬ 
cluded by the taxpayer from its gross 
income under section 22 (b) (9) and so 
stated on Form 982, the maximum 
amount by which basis may be reduced 
in respect of the discharge of any indebt¬ 
edness is the amount of income resulting 
from the discharge of such indebtedness. 

Example (I). On January 1, 1939, the 
N Corporation owned an office building, 
which it sold in March, 1939* In June. 
1939. it purchased a factory building? In 
October, 1939, the N Corporation bought 
in its outstanding bonds at less than their 
face value. Assuming that there is a 
proper exclusion from gross income 
under section 22 (b) (9). the basis of 
each building shall be adjusted under 
section 113 (b) (3) for the taxable year 
1939. (But see section 19.113 (b) (3)-2.) 

Example (2). The M Corporation has 
outstanding an issue of A bonds which 
it had sold at a premium and an issue 
of B bonds which it had sold at a dis¬ 
count. In July, 1939, the M Corpora¬ 
tion purchased such outstanding bonds 
for less than face value. The amount 
of income attributable to the discharge 
of the A bonds is % 1,000 and the amount 
of unamortized premium is $200. The 
amount of income attributable to the 
discharge of the B bonds is $1,000 and 
the amount of unamortized discount is 
$50. 

If the M Corporation under section 
22 (b) (9) elects to have excluded from 
gross income the amount of income at¬ 
tributable to the discharge of both bond 
issues, the total reduction in basis of 
the property of the M Corporation shall 
not exceed $2,150. If the M Corpora¬ 
tion elects only with respect to the A 
bonds, the total reduction in basis shall 
not exceed $1,200 (or $950 if the election 
is with respect to the B bonds). If the 
M Corporation excludes only an amount 
of $500 with respect to the A bonds, the 
total reduction in basis may neverthe¬ 
less be $1,200 (or $950 if the exclusion 
I is with respect to the B bonds) .• 


2, 1940 

§ 19.113 (b) (3)-2 Adjusted basis: 

Discharge of corporate indebtedness: 
Special cases . Section 19.113 (b) (3)-l 
prescribes the general rule to be fol¬ 
lowed in adjusting basis of property 
where there is a proper exclusion from 
gross income under section 22 (b) (9). 
The taxpayer may, however, have the 
basis of its property adjusted in a man¬ 
ner different from that set forth in sec¬ 
tion 19.113 (b) (3) —1 upon a proper 

showing to the satisfaction of the Com¬ 
missioner. Variations from such gen¬ 
eral rule may, for example, involve ad¬ 
justing the basis of only part of the 
taxpayer’s property or adjusting the 
basis of all the taxpayer’s property, ac¬ 
cording to a fixed allocation. 

A request for variations from the gen¬ 
eral rule prescribed in section 19.113 (b) 
(3) -1 should be filed by the taxpayer with 
its return for the taxable year in which 
the discharge of indebtedness has oc¬ 
curred. Agreement between the tax¬ 
payer and the Commissioner as to any 
variations from such general rule shall 
be effected only by a closing agreement 
entered into under the provisions of sec¬ 
tion 3760 < paragraph 46 of the Appendix 
to these regulations). If no agreement 
is reached between the taxpayer and the 
Commissioner as to variations from the 
general rule prescribed in section 19.113 
(b) (3)-1. then the consent filed on Form 
982 shall be deemed to be a consent to 
the application of such general rule and 
such general rule shall prevail in the 
determination of the basis of the tax¬ 
payer’s property, unless the taxpayer 
specifically states on such form that it 
does not consent to the application of 
the general rule.* 

Sec. 114. Basis for depreciation and de¬ 
pletion. 

(a) Basis for depreciation. The basis upon 
which exhaustion, wear and tear, and obsoles¬ 
cence are to be allowed in respect of any 
property shaU be the adjusted basis provided 
In section 113 (b) for the purpose of deter¬ 
mining the gain upon the sale or other dis¬ 
position of such property. 

(b) Basis for depletion. 

(1) General rule. The basis upon which 
depletion is to be allowed in respect of any 
property shall be the adjusted basis pro¬ 
vided in section 113 (b) for the purpose of 
determining the gain upon the sale or other 
disposition of such property, except as pro¬ 
vided in paragraphs (2), (3). and (4) of this 
subsection. 

(2) Discovery value in case of mines. In 
the case of mines (other than metal, coal, 
or sulphur mines) discovered by the tax¬ 
payer after February 28. 1913, the basis for 
depletion shall be the fair market value of 
the property at the date of discovery or 
within thirty days thereafter, if such mines 
were not acquired as the result of purchase 
of a proven tract or lease, and if the fair 
market value of the property Is materially 
disproportionate to the cost. The depletion 
allowance under section 23 (m) based on 
discovery value provided in this paragraph 
shall not exceed 50 per centum of the net 
income of the taxpayer (computed without 
allowance for depletion) from the property 
upon which the discovery was made, except 
that in no case shall the depletion allow¬ 
ance under section 23 (m) be less than it 
would be if computed without reference to 
discovery value. Discoveries shall Include 
minerals in commercial quantities contained 
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within a vein or deposit discovered In an 
existing mine or mining tract by the tax¬ 
payer after February 28. 1913, if the vein or 
deposit thus discovered was not merely the 
uninterrupted extension of a continuing 
commercial vein or deposit already known 
to exist, and if the discovered minerals are 
of sufficient value and quantity that they 
could be separately mined and marketed at 
a profit. 

(3) Percentage depletion for oil and gas 
u>ells. In the case of oil and gas wells the 
allowance for depletion under section 23 (m) 
shall be 27 per centum of the gross income 
from the property during the taxable year, 
excluding from such gross income an amount 
equal to any rents or royalties i»aid or in¬ 
curred by the taxpayer in respect of the 
property. Such allowance shall not exceed 
50 per centum of the net income of the tax¬ 
payer (computed without allowance for de¬ 
pletion) from the property, except that in 
no case shall the depletion allowance under 
section 23 (m) be less than it would be if 
computed without reference to this para¬ 
graph. 

(4) Percentage depletion for coal and 
metal mines and sulphur . The allowance for 
depletion under section 23 (m) shall be. in 
the case of cool mines. 5 per centum, in the 
case of metal mines, 15 per centum, and, in 
the case of sulphur mines or deposits. 23 per 
central. of the •gross income from the prop¬ 
erty during the taxable year, excluding from 
such gross income an amount equal to any 
rents or royalties paid or incurred by the tax¬ 
payer in respect of the property. Such 
allowance shall not exceed 50 per centum of 
the net income of the taxpayer (computed 
without allowance for depletion) from the 
property. A taxpayer making his first return 
under this chapter in respect of a property 
shall state whether he elects to have the de¬ 
pletion allowance for such property for the 
taxable year for which the return is made 
computed with or without regard to per¬ 
centage depletion, and the depletion allow¬ 
ance in respect of such property for such year 
shall be computed according to the election 
thus made. If the taxpayer fails to make 
such statement in the return, the depletion 
allowance for such property for such year 
shall be computed without reference to per¬ 
centage depletion. The method, determined 
as above, of computing the depletion allow¬ 
ance shall be applied in the case of the prop¬ 
erty for all taxable years in which it i*i in the 
hands of such taxpayer, or of any other per¬ 
son if the basis of the property (for determin¬ 
ing gain (In his hands is, under section 113, 
determined by reference to the basis in the 
hands of such taxpayer, either directly or 
through one or more substituted bases, as 
defined in that section. The above right of 
election shall be subject to the qualification 
that this paragraph shall, for the purpose of 
determining whether the method of comput¬ 
ing the depletion allowance follows the prop¬ 
erty. be considered a continuation of section 
114 (b) (4) of the Revenue Act of 1934. 48 
Stat. 710, and the Revenue Act of 1936. 49 
Stat. 1686, and the Revenue Act of 1938, 52 
Stat. 494. and as giving no new election in 
cases where either of such sections would, If 
applied, give no new election. 

§ 19.114-1 Basis for alloivance of de¬ 
preciation and depletion . The basis upon 
which exhaustion, wear and tear, ob¬ 
solescence, and depletion will be allowed 
in respect of any property is the same as 
is provided in section 113(a), adjusted 
as provided in section 113 (b), for the 
purpose of determining the gain from the 
sale or other disposition of such property, 
except as provided in section 19.23 (m)-3, 
relating to depletion based on discovery 
value, in section 19.23 (m)-4, relating to 
percentage depletion in the case of oil 
and gas wells, and in section 19.23 (m)-5, 
relating to percentage depletion in the 


case of coal mines, metal mines, and sul¬ 
phur mines or deposits.* 

Sec. 115. Distributions by corporations. 

(a) Definition of dividend . The term 
“dividend” when used in this chapter (ex¬ 
cept in section 203 (a) (3) and section 207 
(c) (1), relating to insurance companies) 
means any distribution made by a corpora¬ 
tion to its shareholders, whether in money 
or in other property. (1) out of its earnings 
or profits accumulated after February 28, 
1913, or (2) out of the earnings or profits of 
the taxable year (computed as of the close 
of the taxable year without diminution by 
reason of any distributions made during 
the taxable year), without regard to the 
amount of the earnings and profits at the 
time the distribution was made. 

(b) Source of distributions. For the pur¬ 
poses of this chapter every distribution is 
made out of earnings or profits to the ex¬ 
tent thereof, and from the most recently ac¬ 
cumulated earnings or profits. Any earn¬ 
ings or profits accumulated, or increase in 
value of property accrued, before March 1, 
1913, may be distributed exempt from tax, 
after the earnings and profits accumulated 
after February 28. 1913, have been distrib¬ 
uted, but any such tax-free distribution shall 
be applied against and reduce the adjusted 
basis of the stock provided in section 113. 

(c) Distributions in liquidation . Amounts 
distributed in complete liquidation of a cor¬ 
poration shall be treated as in full payment 
in exchange for the stock, and amounts dis¬ 
tributed in partial liquidation of a corpora¬ 
tion shall be treated as in part or full 
payment in exchange for the stock. The 
gain or loss to the distributee resulting from 
such exchange shall be determined under sec¬ 
tion Ill, but shall be recognized only to the 
extent provided In section 112. Despite the 
provisions of section 117, the gain so recog¬ 
nized shall be considered as a short-term 
capital gain, except in the case of amounts 
distributed in complete liquidation. For the 
purpose of the preceding sentence, “complete 
liquidation" includes any one of a series of 
distributions made by a corporation In com¬ 
plete cancellation or redemption of all of its 
stock in accordance with a bona fide plan of 
liquidation and under which the transfer of 
the property under the liquidation Is to be 
completed within a time specified in the 
plan, not exceeding, from the close of the 
taxable year during which is made the first 
of the series of distributions under the plan. 
(1) three years, if the first of such series of 
distributions is made in a taxable year be¬ 
ginning after December 31. 1937, or (2) two 
years, if the first of such series of distribu¬ 
tions was made In a taxable year beginning 
before January 1, 1938. In the case o^ 
amounts distributed (whether before Janu¬ 
ary 1, 1939. or on or after such date) in 
partial liquidation (other than a distribution 
to which the provisions of subsection (h) of 
this section are applicable) the part of such 
distribution which Is properly chargeable to 
capital account shall not be considered a dis¬ 
tribution of earnings or profits. If any dis¬ 
tribution in complete liquidation (including 
any one of a series of distributions made by 
the corporation in complete cancellation or 
redemption of all its stock) is made by a 
foreign corporation which with respect to any 
taxable year beginning on or before, and 
ending after. August 26. 1937. was a foreign 
personal holding company, and with respect 
to which a United States group (as defined 
In section 331 fa) (2)) existed after August 
26. 1937, and before January 1, 1938, then, 
despite the foregoing provisions of this sub¬ 
section, the gain recognized resulting from 
such distribution shall be considered as a 
short-term capital gain— 

(1) Unless such liquidation is completed 
before July 1, 1938; or 

(2) Unless (If it is established to the sat¬ 
isfaction of the Commissioner by evidence 
submitted before July 1, 1938, that due to 
the laws of the foreign country in which 
such corporation is Incorporated, or for other 


reason, it is or will be impossible to comply© 
the liquidation of such company before 
such date) the liquidation is completed on 
or before such date as the Commissioner may 
find reasonable, but not later than Decem¬ 
ber 31. 1938. 

(d) Other distributions from capital Tf 
any distribution (not in partial or complete 
liquidation) made by a corporation to its 
shareholders is not out of increase in value 
of property accrued before March 1, 1913, anti 
is not a dividend, then the amount of such 
distribution shall be applied against and re¬ 
duce the adjusted basis of the stock provided 
in section 113. and if In excess of such basis 
such excess shall be taxable In the same 
manner as a gain from the sale or exchange 
of projperty. (See amendment of Bubsection 
(d) by section 214 (b) of Revenue Act of 
1939, set forth below. | 

(e) Distributions by personal service cor¬ 
porations. Any distribution made by a cor¬ 
poration, which was classified as a personal 
service corporation under the provisions 
the Revenue Act of 1918 or the Revenue Act 
of 1921. out of its earnings or profits which 
were taxable In accordance with the provi¬ 
sions of section 218 of the Revenue Act of 
1918. 40 Stat. 1070, or section 218 of the Reve¬ 
nue Act of 1921, 42 Stat. 245, shall be exempt 
from tax to the distributees. 

(f) Stock dividends. 

(1) General rule. A distribution made by 
a corporation to its shareholders in its stock 
or in rights to acquire its stock shall not lie 
treated as a dividend to the extent that it 
does not constitute Income to the share¬ 
holder within the meaning of the Sixteenth 
Amendment to the Constitution. 

(2) Election of shareholders as to medium 
of payment. Whenever a distribution by a 
corporation Is. at the election of any of the 
shareholders (whether exercised before or 
after the declaration thereof), payable either 
(A) in its stock or in rights to acquire its 
stock, of a class which if distributed without 
election would be exempt from tax under 
paragraph (1). or (B) in money or any other 
property (including its stock or in rights 
to acquire its stock, of a class which if dis¬ 
tributed without election would not be ex¬ 
empt from tax under paragraph (1)), then 
the distribution shall constitute a taxable 
dividend in the hands of all shareholders, 
regardless of the medium in which paid. 

(g) Redemption of stock. If a corporation 
cancels or redeems its stock (whether or not 
such stock was issued as a stock dividend) 
at such time and in such manner as to make 
the distribution and cancellation or redemp¬ 
tion in whole or In part essentially equivalent 
to the distribution of a taxable dividend, the 
amount so distributed in redemption or can¬ 
cellation of the stock, to the extent that it 
represents a distribution of earnings or profits 
accumulated after February 28. 1913. shall 
be treated as a taxable dividend. 

(h) Effect on earnings and profits of distri¬ 
butions of stock. The distribution (whether 
before January 1, 1939. or on or after such 
date) to a distributee by or on behalf of a 
corporation of its stock or securities, of stock 
or securities In another corporation, or of 
property or money, shall not be considers! 
a distribution of earnings or profits of any 
corporation — 

(1) if no gain tasuch distributee from the 
receipt of such stock or securities, property 
or money, was recognized by law. or 

(2) if the distribution was not subject to 
tax in the hands of such distributee because 
it did not constitute income to him within 
the meaning of the Sixteenth Amendment 
to the Constitution or because exempt to 
him under section 115 (f) of the Revenue 
Act of 1934, 48 Stat. 712, or a corresponding 
provision of a prior Revenue Act. 

As used In this subsection the term “stock 
or securities" Includes rights to acquire stock 
or securities. 

(i) Definition of partial liquidation. As 
used in this section the term "amounts dis- 
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tributed In partial liquidation” means a dis¬ 
tribution by a corporation in complete can¬ 
cellation or redemption of a part of its stock, 
or ono of a scries of distributions In complete 
cancellation or redemption of all or a por¬ 
tion of its stock. 

(j) Valuation of dividend. If the whole 
or any part of a dividehd Is paid to a share¬ 
holder In any medium other than money the 
property received other than money shall be 
included in gross Income at its fair market 
value at the time as of which it becomes 
income to the shareholder. 

(k) Consent distributions. For taxability 
as dividends of amounts agreed to be in¬ 
cluded in gross income by shareholders* con¬ 
sents. sec section 28. 

Sec. 214. Basis op stock dividends and 
STOCK RIGHTS. (REVENUE ACT OF 1939.) 

• • • • • 

(b) Distributions not treated as dividends. 
Section 115 (d) of the Internal Revenue 
Cede (relating to distributions applied in re¬ 
duction of basis) is amended to read as 

follows: 

tJ (d) Other distributions from capital. If 
any distribution made by a corporation to 
Its shareholders is not out of increase in 
value of property accrued before March 1. 
1913. and is not a dividend, then the amount 
of such distribution shall be applied against 
and reduce the adjusted basis of the stock 
provided in section 113, and if In excess of 
such basis, such excess shall be taxable in 
the same manner as a gain from the sale 
or exchange of property. This subsection 
shall not apply to a distribution in partial 
or complete liquidation or to a distribution 
which, under subsection (f) (1), is not 

treated as a dividend, whether or not other¬ 
wise a dividend.” 


(d) Taxable years to which applicable. 
The amendments made by subsections • • • 
(b) • * • shall be applicable to taxable 

years beginning after December 31. 1938. 

• • • • ♦ 

§ 19.115-1 Dividends. The term 
“dividend” for the purpose of chapter 1 
(except when used in sections 203 <a) (3) 
and 207 (c) (I) thereof) comprises any 
distribution in the ordinary course of 
business, even though extraordinary in 
amount, made by a domestic or foreign 
corporation to its shareholders out of 
either— 

(1) earnings or profits accumulated 
since February 28. 1913, or 

(2) earnings or profits of the taxable 
year computed without regard to the 
amount of the earnings or profits 
(whether of such year or accumulated 
since February 28, 1913) at the time the 
distribution was made. 

Tlie earnings or profits of the taxable 
year shall be computed as of the close of 
such year, without diminution by reason 
of any distributions made during the tax¬ 
able year. For the purpose of deter¬ 
mining whether a distribution constitutes 
a dividend, it is unnecessary to ascertain 
the amount of the earnings and profits 
accumulated since February 28, 1913, if 
the earnings and profits of the taxable 
year are equal to or in excess of the total 
amount of the distributions made within 
such year. 

A taxable distribution made by a cor¬ 
poration to its shareholders shall be in¬ 
cluded in the gross income of the dis- 
tiibutees when the cash or other property 


is unqualifiedly made subject to their 
demands. 

The application of section 115 (a) may 
be illustrated by the following example: 

Example: At the beginning of the cal¬ 
endar year 1939, the M Corporation had 
an operating deficit of $200,000 and the 
earnings or profits for the year amounted 
to $100,000. Beginning on March 16, 
1939, the corporation made quarterly dis¬ 
tributions during the taxable year to its 
shareholders of $25,000 each. Each dis¬ 
tribution is a taxable dividend in full, 
irrespective of the actual or the pro rata 
amount of the earnings or profits on 
hand at any of the dates of distribution, 
since the total distributions made during 
the year ($100,000) did not exceed the 
total earnings or profits of the year 
($ 100 , 000 ).* 

§ 19.115-2 Sources of distributions in 
general. For the purpose of income tax¬ 
ation every distribution made by a corpo¬ 
ration is made out of earnings or profits 
to the extent thereof and from the most 
recently accumulated earnings or profits. 
In determining the source of a distribu¬ 
tion, consideration should be given first, 
to the earnings or profits of the taxable 
year; second, to the earnings or profits 
accumulated since February 28, 1913, 
only in the case where, and to the extent 
that, the distributions made during the 
taxable year are not regarded as out of 
the earnings or profits of that year; third, 
to the earnings or profits accumulated 
prior to March 1. 1913. only after all the 
earnings or profits of the taxable year and 
all the earnings or profits accumulated 
since February 28, 1913. have been dis¬ 
tributed; and, fourth , to sources other 
than earnings or profits only after the 
earnings or profits have been distributed. 

If the earnings or profits of the tax¬ 
able year (computed as of the close of the 
year without diminution by reason of any 
distributions made during the year and 
without regard to the amount of earn¬ 
ings or profits at the time of the distri¬ 
bution) are sufficient in amount to cover 
all the distributions made during that 
year, then each distribution is a taxable 
dividend. (See section 19.115-1.) If the 
distributions made during the taxable 
year exceed the earnings or profits of 
such year, then that proportion of each 
distribution which the total of the earn¬ 
ings or profits of the year bears to the 
total distributions made during the year 
shall be regarded as out of the earnings 
or profits of that year. The portion of 
each such distribution which is not re¬ 
garded as out of earnings or profits of 
the taxable year shall be considered a 
taxable dividend to the extent of the 
earnings or profits accumulated since 
February 28, 1913, and available on the 
date t)f the distribution. In any case in 
which it is necessary to determine the 
amount of earnings or profits accumu¬ 
lated since February 28. 1913, and the 
actual earnings or profits to the date of 
a distribution within any taxable year 
(whether beginning before January 1, 


1936. or, in the case of an operating def¬ 
icit, on or after that date) cannot be 
shown, the earnings and profits for the 
year (or accounting period, if less than 
a year) in which the distribution was 
made shall be prorated to the date of the 
distribution not counting the date on 
which the distribution was made. The 
provisions of this section may be illus¬ 
trated by the following example: 

Example: At the beginning of the 
calendar year 1939, the M Corporation 
had $12,000 in earnings and profits ac¬ 
cumulated since February 28, 1913. Its 
earnings and profits for 1939 amounted 
to $30,000. During the year it made quar¬ 
terly distributions of $15,000 each. Of 
each of the four distributions made, $7,- 
500 (that portion of $15,000 which the 
amount of $30,000, the total earnings and 
profits of the taxable year, bears to $60.- 
000, the total distributions made during 
the year) was paid out of the earnings 
and profits of the taxable year; and of 
the first and second distributions, $7,500 
and $4,500. respectively, were paid out of 
the earnings and profits accumulated 
after February 28, 1913, and prior to the 
taxable year, as follows: 


Distributions during 1030 

Portion 

(Hit Of 

earn¬ 
ings or 
profits 
of the 
taxable 
year 

Portion 
out of 
earn¬ 
ings 
accu¬ 
mu¬ 
lated 
since 
Feb. 28, 
1»13, 
nnd 
prior to 
taxable 
year 

Tax¬ 
able 
amount 
of each 
dis¬ 
tribu¬ 
tion 

Date 

Amount 

Mar. 10. 

$15,000 

$7,600 

$7,500 

$15,000 

Juno 10.. 

15,000 

7.500 

4,500 

12,000 

Sept. 10. 

15.000 

7.500 


7.500 

Dec. 10. 

15,000 

7,500 


7,500 



Total amount 





taxable as 





dividends 


. 


42,000 


Any distribution by a corporation out 
of earnings or profits accumulated prior 
to March 1, 1913, or out of increase in 
value of property accrued, prior to March 
1, 1913 (whether or not realized by sale 
or other disposition, and, if realized, 
whether prior to or on or after March 
1, 1913), is not a dividend within the 
meaning of chapter 1.* 

§ 19.115-3 Earnings or profits. In 
determining the amount of earnings or 
profits (whether of the taxable year, or 
accumulated since February 28, 1913, or 
accumulated prior to March 1, 1913) due 
consideration must be given to the facts, 
and mere bookkeeping entries increasing 
or decreasing surplus will not be conclu¬ 
sive. Among the items entering into the 
computation of corporate earnings or 
profits for a particular period are all in¬ 
come exempted by statute, income not 
taxable by the Federal Government un¬ 
der the Constitution, as well as all items 
includible in gross income under section 
22 (a) or corresponding provisions of 
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prior Revenue Acts. Gains and losses 
within the purview of section 112 or cor¬ 
responding provisions of prior Revenue 
Acts are brought into the earnings and 
profits at the time and to the extent such 
gains and losses are recognized under 
that section. Interest on State bonds 
and certain other obligations, although 
not taxable when received by a corpora¬ 
tion, is taxable to the same extent as 
other dividends when distributed to 
shareholders in the form of dividends. 

In the case of a corporation in which 
depletion is a factor in the determina¬ 
tion of income, the only depletion deduc¬ 
tions to be considered in the computation 
of earnings or profits are those based on 

(1) cost or other basis, if the depletable 
asset was acquired subsequent to Feb¬ 
ruary 28. 1913, or (2) adjusted cost or 
March 1,1913, value, whichever is higher, 
if acquired prior to March 1,1913. Thus, 
discovery and percentage depletion under 
all Revenue Acts for mines and oil and 
gas wells should not be taken into con¬ 
sideration in computing the earnings or 
profits of a corporation. 

A loss sustained for a year prior to the 
taxable year does not affect the earnings 
or profits of the taxable year. However, 
in determining the earnings or profits 
accumulated since February 28. 1913, the 
excess of a loss sustained for a year sub¬ 
sequent to February 28, 1913, over the 
undistributed earnings or profits accu¬ 
mulated since February 28, 1913, and 
prior to the year for which the loss was 
sustained, reduces surplus as of March 1, 
1913, to the extent of such excess. And, 
if the surplus as of March 1, 1913, was 
sufficient to absorb such excess, distri¬ 
butions to shareholders after the year of 
the loss are out of earnings or profits 
accumulated since the year of the loss to 
the extent of such earnings. 

With respect to the effect on the earn¬ 
ings or profits accumulated since Feb¬ 
ruary 28, 1913, of distributions made on 
or after January 1, 1916, and prior to 
August 6. 1917, out of earnings or profits 
accumulated prior to March 1, 1913, 
which distributions were specifically de¬ 
clared to be out of earnings or profits 
accumulated prior to March 1, 1913, see 
section 31 (b) of the Revenue Act of 
1916. as amended by section 1211 of the 
Revenue Act of 1917.* 

§ 19.115-4 Distributions other than a 
dividend. Under section 115 (d), any 
distribution (including a distribution 
out of earnings or profits accumulated 
before March 1, 1913) other than 

(1) a dividend (see suctions 19.115-1 
and 19.115-2). 

(2) a distribution out of increase in 
value of property accrued prior to March 
1, 1913 (see section 19.111-1), 

(3) a distribution in partial or com¬ 
plete liquidation (see section 19.115-5), 
or 

(4) a distribution which, under sec¬ 
tion 115 (f) (1), is not treated as a 
dividend (see section 19.115-7) 


shall be applied against and reduce the 
adjusted basis of the stock provided in 
section 113 and shall be taxable to the 
recipient if, and to the extent that, such 
distribution exceeds such basis. The 
provisions of this section are applicable 
to such distributions received by one 
corporation from another corporation. 

Example . In 1939 the M Corporation 
purchased certain shares of stock in the 
O Corporation for $10,000. During that 
year the M Corporation received a dis¬ 
tribution from the O Corporation of 
$2,000 paid out of earnings or profits of 
the O Corporation Sccumulated prior to 
March 1, 1913. This distribution must 
be applied by the M Corporation against 
the basis of its stock in the O Corpora¬ 
tion reducing such basis to $8,000. The 
$2,000 does not constitute a part of the 
earnings or profits of the M Corporation. 
If the M Corporation subsequently sells 
the stock of the O Corporation for 
$9,000, it realizes a gain of $1,000, which 
constitutes a part of its earnings or 
profits for the year in which the stock 
is sold. If the distribution had amounted 
to $14,000, the gain of $4,000 would be 
taxable to the M Corporation and would 
have constituted a part of the earnings 
or profits of that corporation for the 
year in which the distribution was 
made.* 

§ 19.115-5 Distributions in liquida¬ 
tion. 

(a) General . Amounts distributed In 
complete liquidation of a corporation 
are to be treated as in full payment in 
exchange for the stock, and amounts 
distributed in partial liquidation are to 
be treated as in part or full payment in 
exchange for the stock so canceled or 
redeemed. The gain or loss to a share¬ 
holder from a distribution in liquidation 
is to be determined, as provided in sec¬ 
tion 111 and section 19.111-1, by com¬ 
paring the amount of the distribution 
with the cost or other basis of the stock 
provided in section 113; but the gain or 
loss will be recognized only to the ex¬ 
tent provided in section 112. 

(b) Complete liquidation. In the case 
of amounts distributed in complete li¬ 
quidation of a corporation, the amount 
of the gain or loss so recognized is sub¬ 
ject in general to the limitations con¬ 
tained in section 117. For this purpose 
the term “complete liquidation’* includes 
any one of a series of distributions made 
by a corporation in complete cancell¬ 
ation or redemption of all of its stock in 
accordance with a bona fide plan of li¬ 
quidation and under which the transfer 
of the property under the liquidation is 
to be completed within a time specified 
in die plan, not exceeding, from the 
close of the taxable year during which is 
made the first of the series of distribu¬ 
tions under the plan, (1) three years if 
the first of such series of distributions 
is made in a taxable year beginning af¬ 
ter December 31, 1937, or (2) two years, 
if the first of such series of distributions 


1 was made in a taxable year beginning 
prior to January 1, 1938. 

For the purposes of the last sentence 
of section 115 (c), a liquidation may be 
completed prior to the actual dissolu¬ 
tion of the liquidating corporation but 
no liquidation is completed until the 
liquidating corporation and the receiver 
or trustees in liquidation are finally di¬ 
vested of all the property (both tangible 
and intangible). 

For the purpose of this section the de¬ 
termination of whether a foreign corpo¬ 
ration was a foreign personal holding 
company with respect to a taxable year 
beginning on or before, and ending after 
August 26, 1937, shall be made under sec¬ 
tion 331 of the Revenue Act of 1936, 
added to such Act by section 201 of the 
Revenue^Act of 1937, and articles 331-1, 
331-2, and 331-3 of Regulations 94, added 
by Treasury Decision 4782 f sect ions 
3.331-1 to 3.331-3, inclusive. Title 26, 
Code of Federal Regulations I. 

Example . A, an individual whose tax¬ 
able year is the calendar year, owns 20 
shares of stock of the N Corporation, a 
domestic corporation, io shares of which 
were acquired in 1924 at a cost of $1,250 
and the balance of 10 shares in June, 1936, 
at a cost of $3,000. He receives in May, 
1939, a distribution of $200 per shan> in 
complete liquidation, or $2,000 on the 10 
shares acquired in 1924, and $2,000 on 
the 10 shares acquired in June. 1936. 
The gain of $750 on the shares acquired 
in 1924 should be included in A’s gross in¬ 
come to the extent of 50 percent, or $375; 
the loss of $1,000 on the shares acquired 
in 1936 should be deducted in computing 
A’s net income to the extent of 66% per¬ 
cent, or $666.67. (See section 117 (b). 
See also section 117 (c).) 

(c) Partial liquidation. In the case of 
amounts distributed in partial liquida¬ 
tion of a corporation, the amount of the 
loss recognized is subject to the limita¬ 
tions contained in section 117 but the en¬ 
tire amount of the gain recognized shall 
be considered as a short-term capital 
gain despite the provisions of section 117. 
The term “amounts distributed in partial 
liquidation” means a distribution by a 
corporation in complete cancellation or 
redemption of a part of its stock, or one 
of a series of distributions in complete 
cancellation or redemption of all or a 
portion of its stock. A complete cancel¬ 
lation or redemption of a part of the 
corporate stock may be accomplished, for 
example, by the complete retirement of 
all the shares of a particular preference 
or series, or by taking up aU the old 
shares of a particular preference or series 
and Issuing new shares to replace a por¬ 
tion thereof, or by the complete retire¬ 
ment of any part of the stock, whether or 
not pro rata among the shareholders. 

In the case of amounts distributed in 
partial liquidation, the part of such dis¬ 
tribution which is properly chargeable 
to capital account shall not be consid¬ 
ered a distribution of earnings or profits 
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within the meaning of section 115 (b) 
for the purpose of determining taxabil¬ 
ity of subsequent distribution by the cor¬ 
poration. (See sections 19.27 (g)-l and 

19.115-11.) 

Example: A, an individual whose tax¬ 
able year is the calendar year, owns 
20 shares of participating preferred 
stock of the Y Corporation, 10 shares 
of which he purchased in 1924 for 
$1,060 and 10 shares of which he pur¬ 
chased in June, 1936, at $2,000. On 
May 15, 1939. the corporation in a 
transaction qualifying as a partial liqui¬ 
dation redeemed the entire issue of pre¬ 
ferred stock by paying the holders 
thereof $141 per share. A receiving 
$2,820 upon the surrender of his 20 
shares of such stock. The gain of $350 
on the shares acquired in 1924 should 
be included in its entirety in A’s gross 
income; but the loss of $590 on the 
shares acquired in 1936 should be de¬ 
ducted in computing A’s net income to 
the extent of 66% percent, or $393.33. 
(See section 117 (b). See also section 
117 (c).)* 

§19.115-6 Distribution from depletion 
or depreciation reserves. A reserve set 
up out of gross income by a corporation 
and maintained for the purpose of mak¬ 
ing good any loss of capital assets on ac¬ 
count of depletion or depreciation is not 
a part of surplus out of which ordinary 
dividends may be paid. A distribution 
made from a depletion or a depreciation 
reserve based upon the cost or other basis 
of the property will not be considered as 
having been paid out of earnings or 
profits, but the amount thereof shall be 
applied against and reduce the cost or 
other basis of the stock upon which de¬ 
clared. If such a distribution is in excess 
of the basis, the excess shall be taxed as 
a gain from the sale or other disposition 
of property as provided in section 19.111- 
1. A distribution from a depletion re¬ 
serve based upon discovery value to the 
extent that such reserve represents the 
excess of the discovery value over the 
cost or other basis for determining gain 
or loss, is, when received by the share¬ 
holders, taxable as an ordinary dividend. 
The amount by which a corporation’s 
percentage depletion allowance for any 
year exceeds depletion sustained on cost 
or other basis, that is, determined with¬ 
out regard to discovery or percentage 
depletion allowances for the year of dis¬ 
tribution or prior years, constitutes a 
part of the corporation’s ’‘earnings or 
profits accumulated after February 28. 
1913.” within the meaning of section 
115. and, upon distribution to sharehold¬ 
ers. is taxable to them as a dividend. A 
distribution made from that portion of 
a depletion reserve based upon a valua¬ 
tion as of March 1, 1913, which is in ex¬ 
cess of the depletion reserve based upon 
cost, will not be considered as having 
been paid out of earnings or profits, but 
the amount of the distribution shall be 
applied against and reduce the cost or 
other basis of the stock upon which de- 
No. 23- 6 


dared. (See section 19.111-1.) No dis¬ 
tribution, however, can be made from 
such a reserve until all the earnings or 
profits of the corporation have first been 
distributed.* 

§ 19.115-7 Stock dividends. A dis¬ 
tribution made by a corporation to its 
shareholders in its stock or in rights to 
acquire its stock shall be treated as a 
dividend to the full extent that it con¬ 
stitutes income to the shareholders 
within the meaning of the sixteenth 
amendment to the Constitution. The 
Supreme Court has pointed out some of 
the characteristics distinguishing a stock 
dividend which constitutes income from 
one which does not constitute income 
within the meaning of the Constitution. 1 
The distinction between a stock divi¬ 
dend which does not, and one which 
does, constitute income to the share¬ 
holder within the meaning of the six¬ 
teenth amendment to the Constitution 
is the ditsinction between a stock divi¬ 
dend which works no change in the cor¬ 
porate entity, the same interest in the 
same corporation being represented after 
the distribution by more shares of pre¬ 
cisely the same character, and a stock 
dividend where there either has been a 
change of corporate identity or a change 
in the nature of the shares issued as 
dividends whereby the proportional in¬ 
terest of the shareholder after the dis¬ 
tribution is essentially different from 
his former interest. A stock dividend 
constitutes income if it gives the share¬ 
holder an interest different from that 
which his former stock holdings repre¬ 
sented. A stock dividend does not con¬ 
stitute income if the new shares confer 
no different rights or interests than did 
the old—the new certificates plus the old 
representing the same proportionate in¬ 
terest in the net assets of the corporation 
as did the old. 

Example (I). The X Corporation had 
an authorized capital stock of $300,000 
of common stock, par value $10 a share, 
and $100,000 of 7 percent cumulative 
preferred stock, par value $100 a share, 
which is preferred as to dividends, has 
no voting rights, and may be redeemed 
at any time at $105 per share. The 
articles of incorporation provide that 
the annual dividend on the preferred 
stock may be paid in cash or. at the 
option of the corporation, in one share 
of common stock for each share of pre¬ 
ferred. On July 1, 1939, the X Corpora¬ 
tion had outstanding $200,000 of com- 


> See Eisner v. Macomber (252 U.S., 189, 
T.D. 3010. C.B. 3. 25 (1920)): Koshland v. 
Helvering (298 U.8.. 441. Ct. D. 1124. C.B. 
XV-1, 219 (1936)); Helvering v. Gowran 
(302 U.S.. 238. C3. 1938-1. 300); and Hel¬ 
vering v. Pfeiffer (302 U.S.. 247. CJ3. 1938-1. 
304). Compare United States v. Phcllis 
(257 US.. 156. T.D. 3270. C.B. 5. 37 (1921)); 
Rockefeller v. United States (257 US.. 176 
T.D 3271. C.B. 5. 34 (1921)): Cullinan v. 
Walker (262 U.S., 134. T.D. 3508. CJB. II~2, 
55 (1923)); Weiss v. Steam (265 UJ5., 242. 
T.D. 3609. C.B. III-2. 51 (1924)); and Mart 
v. United States (268 U.S., 536, TX>. 3755. 
CB. IV-2. 116 (1925)). 


mon stock and $100,000 of preferred 
stock, earnings and profits of $60,000 ac¬ 
cumulated since February 23, 1913, and 
earnings and profits of the taxable year 
amounting to $15,000. On July 1, 1939, 
it distributed 1,000 shares of its common 
stock of an aggregate par value (and fair 
market value) of $10,000 to the holders 
of its preferred stock in payment of the 
annual dividend on such stock. The 
stock so distributed constitutes a taxable 
stock dividend to the holders of the pre¬ 
ferred stock. 

Example (2). On July 1. 1939, the Y 
Corporation had an authorized capital 
stock consisting of 1,000 shares of com¬ 
mon stock, par value $100 a share, of 
which 500 shares were outstanding. It 
had earnings and profits of $40,000 ac¬ 
cumulated since February 28, 1913. and 
$5,000 of earnings and profits of the tax¬ 
able year. On July 1, 1939. the Y Cor¬ 
poration issued and divided among its 
shareholders 250 additional shares of its 
common stock of a total par value of 
$25,000 and transferred an equivalent 
amount from surplus account to capital 
stock account. The stock so distributed 
does not constitute a taxable stock 
dividend to the shareholders. 

Example (3). The Z Corporation had 
an authorized capital stock of 30,000 
shares of common, without par value, 
and 10.000 shares of 7 percent cumula¬ 
tive preferred stock, par $100. which is 
preferred as to dividends, has voting 
rights and may be redeemed on the 1st 
of January or July of any year by the 
payment of $105 per share and accrued 
dividends. On July 1. 1939, the com¬ 
pany’s issued and outstanding stock 
amounted to 20,000 shares of common 
and 6,000 shares of preferred, and it had 
$250,000 earnings and profits accumu¬ 
lated since February 28. 1913, and $90.- 
000 earnings and profits of the taxable 
year. On July 1, 1939, it paid a divi¬ 
dend on its common stock in preferred 
stock at the rate of Via share of pre¬ 
ferred on each share of common out¬ 
standing. The preferred stock so dis¬ 
tributed constitutes a taxable stock divi¬ 
dend to the holders of common stock.* 

§ 19.115-8 Election of shareholders 
as to medium of payment. If the share¬ 
holder has the right to an election or 
option with respect to whether a dis¬ 
tribution shall be paid either (a) in 
money or any other property or (b) in 
stock or rights to acquire stock of a class 
which, if distributed without an elec¬ 
tion. would not constitute income within 
the meaning of the sixteenth amend¬ 
ment to the Constitution, then the en¬ 
tire distribution is a taxable dividend 
regardless of— 

(1) whether the distribution is actu¬ 
ally made, in whole or in part, in stock 
or in stock rights which, if distributed 
without election, would not constitute a 
taxable dividend; 

(2) whether the election is exercised 
or exercisable before or after the dec¬ 
laration of the distribution; or 
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(3) whether the declaration of the 
dividend provides that payment will be 
made in one medium unless the share¬ 
holder specifically requests payment in 
the other. 

The term '‘any other property” as 
used in this section includes stock of 
the corporation or rights to acquire its 
stock, of a class which if distributed 
without an election, would constitute 
Income within the meaning of the six¬ 
teenth amendment to the Constitution. 
(See section 19.115-7.) • 

§ 19.115-9 Distribution in redemption 
or cancellation of stock taxable as a 
dividend . If a corporation cancels or 
redeems its stock (whether or not such 
stock was issued as a stock dividend) at 
such time and in such manner as to 
make the distribution and cancellation 
or redemption in whole or in part es¬ 
sentially equivalent to the distribution 
of a taxable dividend, the amount so 
distributed in redemption or cancella¬ 
tion of the stock, to the extent that it 
represents a distribution of earnings or 
profits accumulated after February 28. 
1913. shall be treated as a taxable 
dividend. 

The question whether a distribution 
in connection with a cancellation or re¬ 
demption of stock is essentially equiva¬ 
lent to the distribution of a taxable 
dividend depends upon the circum¬ 
stances of each case. A cancellation or 
redemption by a corporation of a portion 
of its stock pro rata among all the share¬ 
holders will generally be considered as 
effecting a distribution essentially equiv¬ 
alent to a dividend distribution to the 
extent of the earnings and profits accu¬ 
mulated after February 28, 1913. On 
the other hand, a cancellation or re¬ 
demption by a corporation of all of the 
stock of a particular shareholder, so that 
the shareholder ceases to be interested 
in the affairs of the corporation, does not 
effect a distribution of a taxable divi¬ 
dend. A bona fide distribution in com¬ 
plete cancellation or redemption of 
all of the stock of a corporation, or one 
of a series of bona fide distributions in 
complete cancellation or redemption of 
all of the stock of a corporation, is not 
essentially equivalent to the distribution 
of a taxable dividend. If a distribution 
is made pursuant to a corporate resolu¬ 
tion reciting that the distribution is 
made in liquidation of the corporation, 
and the corporation is completely liqui¬ 
dated and dissolved within one year 
after the distribution, the distribution 
will not be considered essentially equiv¬ 
alent to the distribution of a taxable 
dividend; in all other cases the facts 
and circumstances should be reported 
to the Commissioner for his determina¬ 
tion whether the distribution, or any 
part thereof, is essentially equivalent to 
the distribution of a taxable dividend.* 

§ 19.115-10 Dividends paid in prop¬ 
erty. If the whole or any part of the 
dividend is paid to a shareholder in any 


medium other than money, the property 
received other than money shall be in¬ 
cluded in gross income at its fair market 
value at the time as of which it becomes 
income to the shareholder. (See section 
19.42-3.) Scrip dividends are subject to 
tax in the year in which the warrants are 
issued.* 

§ 19.115-11 Effect on earnings or 
profits of certain tax-free exchanges and 
tax-free distributions. If, under the law 
applicable to the year in which any 
transfer or exchange of property after 
February 28, 1913, was made (including 
transfers in connection with a reorgani¬ 
zation or a complete liquidation under 
section 112 (b) (6) and intercompany 
transfers of property during a period of 
affiliation), gain or loss was not recog¬ 
nized (or was recognized only to the ex¬ 
tent of the property received other than 
that permitted by such law to be received 
without the recognition of gain), then 
proper adjustment and allocation of the 
earnings or profits of the transferor shall 
be made as between the transferox^and 
transferee corporations. 

The general rule provided in section 
115 <b) that every distribution is made 
out of earnings or profits to the extent 
thereof and from the most recently ac¬ 
cumulated earnings or profits, does not 
apply to: 

d) The distribution, in pursuance of 
a plan of reorganization, by or on behalf 
of a corporation a party to the reorgan¬ 
ization. to its shareholders of stock or 
securities in such corporation or in an¬ 
other corporation a party to the reorgan¬ 
ization— 

. (A) in any taxable year beginning be¬ 
fore January 1, 1934, without the sur¬ 
render by the distributees of stock or 
securities in such corporation (see sec¬ 
tion 112 (g) of the Revenue Act of 1932); 
or 

(B) in any taxable year (beginning be¬ 
fore January 1, 1939, or on or after such 
date) in exchange for its stock or se¬ 
curities (see section 112 (b)(3)) 

if no gain to the distributees from the 
receipt of such stock or securities was 
recognized by law. 

(2> The distribution in any taxable 
year (beginning before January 1. 1939, 
or on or after such date) of stock or 
securities, or other property or money, to 
a corporation in complete liquidation of 
another corporation, under the circum¬ 
stances described in section 112 (b)(6) of 
the Revenue Act of 1936, or of the Reve¬ 
nue Act of 1938, or of the Internal 
Revenue Code. 

(3) The distribution in any taxable 
year < beginning after December 31,1938) 
of stock or securities, or other property 
or money, in the case of an exchange or 
distribution described in section 371 (re¬ 
lating to exchanges and distributions in 
obedience to orders of the Securities and 
Exchange Commission), if no gain to the 
distributees from the receipt of such 


stock, securities, or other property or 
money was recognized by law. 

(4) A stock dividend which was not 
subject to tax in the hands of the dis¬ 
tributee because either it did not con^ri- 
tute income to him within the meaning 
of the sixteenth amendment to the Con¬ 
stitution or because exempt to him under 
section 115 (I) of the Revenue Act of 
1934 or^a corresponding provision of a 
prior Revenue Act. 

A distribution described in paragraph 
(1), (2), (3)., or (4) above does not di¬ 
minish the earnings or profits of any 
corporation. In such cases, the earnings 
or profits remain intact and available 
for distribution as dividends by the cor¬ 
poration making such distribution, or by 
another corporation to which the earn-, 
ings or profits are transferred upon such 
reorganization or other exchange. In 
the case, however, of amounts distrib¬ 
uted in liquidation (other than a tax- 
free liquidation or reorganization de¬ 
scribed in paragraph (1), (2), or (3) 
above) the earnings or profits of the 
corporation making the distribution are 
diminished by the portion of such dis¬ 
tribution properly chargeable to earn¬ 
ings or profits accumulated after Feb¬ 
ruary 28. 1913, after first deducting from 
the amount of such distribution the por¬ 
tion thereof allocable to capital account. 

For the purposes of this section, the 
terms “reorganization” and “party to the 
reorganization” shall, for any taxable 
year beginning before January 1, 1934, 
have the meanings assigned to such 
terms in section 112 of the Revenue Act 
of 1932; for any taxable year beginning 
after December 31. 1933, and before 
January 1, 1936, have the meanings as¬ 
signed to such terms in section 112 of 
the Revenue Act of 1934; for any tax¬ 
able year beginning after December 31, 
1935, and before January 1, 1938, have 
the meanings assigned to such terms in 
section 112 of the Revenue Act of 1936; 
and for any taxable year beginning after 
December 31, 1937, and before January 
1, 1939, have the meanings assigned to 
such terms in section 112 of the Reve¬ 
nue Act of 1938.* 

Sec. 116. Exclusions from cross income. 

In addition to the items specified In sec¬ 
tion 22 (b). the following items shall not 
be included in gross income and shall be 
exempt from taxation under this chapter : 

(a) Earned income from sources without 

United States. In the case of an individual 
citizen of the United States, a bona flde 
nonresident of the United States for more 
than six months during the taxable year, 
amounts received from sources without the 
United States (except amounts paid by the 
United States or any agency thereof) if such 
amounts would constitute earned income 
as defined in section 25 (a) if received from 
sources within the United States; but such 
individual shall not be allowed as a deduc¬ 
tion from his gross income any deductions 
properly allocable to or chargeable against 
amounts excluded from gross income under 
this subsection. . .. 

(b) Teachers in Alaska and Haicaii. in 
the case of an individual employed by Alasis* 
or Hawaii or any political subdivision Unreel 
as a teacher in any educational institution. 







FEDERAL REGISTER, Friday, February 2, 1940 


471 


the compensation received as such. This 
subsection shall not exempt compensation 
paid directly or Indirectly by the Govern¬ 
ment of the United States. (Note: For re¬ 
peal of this subsection see section 2, Public 
Salary Tax Act of 1939, set forth below. 1 

(c) Income of foreign governments . The 
income of foreign governments received from 
investments in the United States in stocks, 
bonds, or other domestic securities, owned 
by such foreign governments, or from in¬ 
terest on deposits in banks in the United 
States of moneys belonging to such foreign 
governments, or from any other source 
within the United States. 

. (d) Income of States, municipalities, etc . 
Income derived from any public utility or 
the exercise of any essential governmental 
function and accruing to any State. Terri¬ 
tory, or the District of Columbia, or any 
political subdivision of a State or Territory, 
or Income accruing to the government of 
any possession of the United States, or any 
political subdivision thereof. 

Whenever any State, Territory, or the Dis¬ 
trict of Columbia, or any political subdivi¬ 
sion of a State or Territory, prior to Sep¬ 
tember 8, 1916, entered in good faith into a 
contract with any person, the object and 
purpose of which is to acquire, construct, 
operate, or maintain a public utility— 

(1) If by the terms of such contract the 
tax imposed by this chapter is to be paid 
out of the proceeds from the operation of 
such public utility, prior to any division of 
such proceeds between the person and the 
State. Territory, political subdivision, or the 
District of Columbia, and if, but for the 
imposition of the tax imposed by this chap¬ 
ter. a part of such proceeds for the taxable 
year would accrue directly to or for the use 
of such State. Territory, political subdivision, 
or the District of Columbia, then a tax upon 
the net income from the operation of such 
public utility shall be levied, assessed, col¬ 
lected. and paid in the manner and at the 
rates prescribed in this chapter, but there 
shall be refunded to such State, Territory, 
political subdivision, or the District of Co¬ 
lumbia (under rules and regulations to be 
prescribed by the Commissioner with the 
approval of the Secretary) an amount which 
bears the same relation to the amount of 
the tax as the amount which (but for the 
imposition of the tax imposed by this chap¬ 
ter) would have accrued directly to or for 
the use of such State. Territory, political 
subdivision, or the District of Columbia, 
bears to the amount of the net Income from 
the operation of such public utility for such 
taxable year. 

< 2 1 If by the terms of such contract no 
part of the proceeds from the operation of 
the public utility for the taxable year would, 
irrespective of the tax imposed by this chap¬ 
ter, accrue directly to or for the use of such 
State, Territory, political subdivision, or the 
District, of Columbia, then the tax upon the 
net income of such person from the opera¬ 
tion of such public utility shall be levied, 
assessed, collected, and paid in the manner 
and at the rates prescribed in this chapter. 

(e) Bridges to be acquired by State or 
political subdivision. Whenever any State 
or political subdivision thereof, in pursuance 
of a contract to which it Is not a party 
entered into before May 29, 1928, is to 
acquUe a bridge— 

(1) If by the terms of such contract the 
tax imposed by this chapter is to be paid out 
of the proceeds from the operation of such 
bridge prior to any division of such proceeds, 
and if. but for the imposition of the tax 
imposed by this chapter, a part of such pro¬ 
ceeds for the taxable year would accrue di¬ 
rectly to or for the use of or would be 
applied for the benefit of such State or po¬ 
litical subdivision, then a tax upon the net 
income from the operation of such bridge 
be levied, assessed, collected, and paid 
in tne manner and at the rates prescribed in 
uns chapter, but there shall be refunded to 


such State or political subdivision (under 
rules and regulations to be prescribed by the 
Commissioner with the approval of the Sec¬ 
retary) an amount which bears the same 
relation to the amount of the tax as the 
amount which (but for the imposition of 
the tax imposed by this chapter) would have 
accrued directly to or for the use of or would 
be applied for the benefit of such State or 
political subdivision, bears to the amount of 
the net Income from the operation of such 
bridge for such taxable year. No such re¬ 
fund shall be made unless the entire amount 
of the refund is to be applied in part pay¬ 
ment for the acquisition of such bridge, 

(2) If by the terms of such contract no 
part of the proceeds from the operation of 
the bridge for the taxable year would, irre¬ 
spective of the tax imposed by this chapter, 
accrue directly to or for the use of or toe 
applied for the benefit of such State or 
political subdivision, then the tax upon the 
net income from the operation of such 
bridge shall be levied, assessed, collected, and 
paid in the manner and at the rates pre¬ 
scribed in this chapter. 

(f) Dividend from “China Trade Act” cor¬ 
poration. In the case of a person, amounts 
distributed as dividends to or tor his benefit 
by a corporation organized under the China 
Trade Act. 1922. 42 Stat. 849 (U.S.C., Title 
15. c. 4), if. at the time of such distribution, 
he is a resident of China, and the equitable 
right to the income of the shares of stock of 
the corporation is in good faith vested in 
him. 

(g) Shipowners’ protection and indemnity 
associations. —The receipts of shipowners’ 
mutual protection and indemnity associa¬ 
tions not organized for profit, and no part 
of the net earnings of which inures to the 
benefit of any private shareholder: but such 
corporations shall be subject as other per¬ 
sons to the tax upon their net income from 
interest, dividends, and rents. 

(h) Compensation of employees of foreign 
governments. 

(1) Rule for exclusion. Wages, fees, or 
salary of an employee of a foreign govern¬ 
ment (Including a consular or other officer, 
or a nondiplomatic representative) received 
as compensation for official services to such 
government— 

(A) If such employee is not a citizen of 
the United States: and 

(B) If the services are of a character sim¬ 
ilar to those performed by employees of the 
Government of the United States in foreign 
countries: and 

(C) If the foreign government whose em¬ 
ployee is claiming exemption grants an 
equivalent exemption to employees of the 
Government of the United States perform¬ 
ing similar services in such foreign country. 

(2) Certificate by Secretary of State. 
The Secretary of State shall certify to the 
Secretary of the Treasury the names of the 
foreign countries which grant an equivalent 
exemption to the employees of the Govern¬ 
ment of the United States performing serv¬ 
ices in such foreign countries, and the char¬ 
acter of the services performed by employees 
of the Government of the United States In 
foreign countries. 

(i) Treasury bills. For exemption from 
taxation of gain derived from the sale or 
other disposition of Treasury Bills, Issued 
after June 17, 1930, under the second Lib¬ 
erty bond act. as amended, see Act of June 
17. 1930. c. 512. 46 Stat. 775 (U.S.C., Title 31, 
5 754). 

Sec. 2. Public Salary Tax Act of 1939 
(approved April 12, 1939.) 

Section 116 (b) of the Internal Revenue 
Code (exempting compensation of teachers 
in Alaska and Hawaii from income tax) is 
repealed. 

§ 19.116-1 Income of foreign govern¬ 
ments, ambassadors , and consuls. The 
exemption of the income of foreign gov¬ 


ernments applies also to their political 
subdivisions. Any income collected by 
foreign governments from investments 
in the United States in stocks, bonds, or 
other domestic securities, which are not 
actually owned by but are loaned to such 
foreign governments, is subject to tax. 

Ambassadors and ministers accredited 
to the United States and the members of 
their households (including secretaries, 
attaches, and servants) who are not citi¬ 
zens of the United States, are exempt 
from the payment of Federal income tax 
upon their salaries, fees, or wages. 
Their income from all sources other than 
a business carried on by them in the 
United States is also exempt. These 
provisions are also applicable to the 
wives and minor children of foreign am¬ 
bassadors and ministers and the members 
of their households, including secretaries, 
attaches, and servants. 

All employees of a foreign government 
(including consular or other officers, or 
nondiplomatic representatives) who are 
not citizens of the United States are 
exempt from Federal income tax with 
respect to wages, fees, or salaries received 
by them as compensation for official serv¬ 
ices rendered in the United States to such 
foreign government, provided (1) the 
services are of a character similar to 
those performed by employees of the 
Government of the United States in such 
foreign country and (2) the foreign gov¬ 
ernment whose employees are claiming 
exemption grants an equivalent exemp¬ 
tion to employees of the Government of 
the United States performing similar 
services in such foreign country. Section 
116 (h) (2) provides that the Secretary 
of State shall certify to the Secretary of 
the Treasury the names of the foreign 
countries which grant an equivalent 
exemption to the employees of the Gov¬ 
ernment of the United States performing 
services in such foreign countries, and 
the character of the services performed 
by employees of the Government of the 
United States in foreign countries. The 
income received by employees of foreign 
governments (other than ambassadors, 
ministers, and members of their house¬ 
holds, including secretaries, attaches, and 
servants) from sources other than their 
salaries, fees, or wages, referred to above, 
is subject to Federal income tax. The 
compensation of citizens of the United 
States who are officers or employees of a 
foreign government is not exempt from 
income tax. (But see section 116 (a).) 
Under the provisions of the tax conven¬ 
tion between the United States and 
France, and without regard to any other 
provision of this section, compensation 
paid by France to French citizens for 
labor or personal services performed in 
the United States is exempt from Federal 
income tax. (See paragraph 108 of the 
Appendix to these regulations.) • 

§ 19.116-2 Bridges to be acquired by 
State or political subdivisions. (1) Any 
State or political subdivision thereof 
claiming a refund under the provisions 
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of section 116 (e) of an amount equal to 
all or a portion of any income tax levied, 
assessed, collected, and paid in the man¬ 
ner and at the rates prescribed in chap¬ 
ter 1, shall file a claim therefor on Form 
843 (to which there shall be attached as 
exhibits the matter hereinafter pre¬ 
scribed) with the collector of internal 
revenue for the district in which the tax 
was paid, which claim shall be executed 
on behalf of such State or political sub¬ 
division thereof by the treasurer or other 
fiscal officer thereof and shall contain— 

(a) A statement of the name of the 
taxpayer, of the amount of tax levied, 
assessed, collected, and paid for the tax¬ 
able year or period in respect of which 
the claim is made, and the amount of 
refund thereby sought; 

(b) A full statement of the facts con¬ 
sidered by the claimant sufficient to en¬ 
title it to receive the refund, including 
copies of all contracts and other docu¬ 
ments bearing on the case, and a state¬ 
ment that the claim is submitted under 
the provisions of section 116 (e); 

(c) A showing which will establish to 
the satisfaction of the Commissioner that 
the fiscal officer presenting the claim has 
authority to receive the amount of the 
refund on behalf of the State or political 
subdivision which he assumes to repre¬ 
sent and to apply without delay the en¬ 
tire amount of such refund in part pay¬ 
ment for the acquisition of such 
bridge, including copies of the laws, ordi¬ 
nances, or similar enactments considered 
by the claimant sufficient to establish its 
authority to receive the refund and so 
to apply it, together with a statement 
that such fiscal officer will receive and 
immediately so apply the entire amount 
of the refund; and 

(d) An affidavit made by or on behalf 
of the taxpayer, which affidavit shall 
state that the taxpayer thereby joins 
with and concurs in the request of the 
State or political subdivisions thereof 
that a refund of an amount equal to all 
or a portion of the tax previously paid 
by such taxpayer be made to such State 
or political subdivision, that the tax¬ 
payer agrees to receive the amount re¬ 
funded from the State or political sub¬ 
division to which it is paid and imme¬ 
diately to apply the entire amount of 
such refund in part payment for the 
acquisition of such bridge, and that if 
for any reason the contract which is the 
basis of the claim for refund is not fully 
executed and performed, the taxpayer 
will repay to the United States upon its 
demand the entire amount of the refund 
with interest at 6 percent per annum 
from the date the refund is made with¬ 
out seeking or claiming the benefit of 
any statute of limitations which prior 
thereto may have run against the United 
States. 

(2) No refund shall be made of any 
amount in excess of the amount of the 
tax levied, assessed, collected, and paid 
by the taxpayer for any taxable year or 
period. A separate claim shall be made 


in respect of each separate taxable year 
or period. If by the terms of the con¬ 
tract on which the claim is based two or 
more States or political subdivisions of 
a State or States are entitled to acquire 
the bridge, the claim for refimd in re¬ 
spect of each separate taxable year or 
period must be made jointly by the 
States or political subdivisions thereof 
so entitled. The amount refunded under 
section 116 (e) and this section is not 
considered an overpayment within the 
meaning of section 3771 (paragraph 69 
of the Appendix to these regulations), 
relating to interest on overpayments, and 
no interest shall be allowed or paid upon 
the amount of the refund. 

(3^ A check or voucher in payment of 
a claim for refund allowed under section 
116 (e) will be drawn in the name of the 
fiscal officer or officers having authority, 
as established under paragraph (1) (c) 
hereof, to receive the same, and will con¬ 
tain an express provision that it is issued 
for the sole purpose and subject to the 
conditions prescribed in section 116 (e) 
and this section.* 

Sec. 117. Capital gains and losses. 

(а) Definitions. As used in this chapter— 

(1) Capital assets. The term “capital as¬ 
sets” means property held by the taxpayer 
(whether or not connected with his trade or 
business), but does not include stock in 
trade of the taxpayer or other property of a 
kind which would properly be included in 
the inventory of the taxpayer if on hand at* 
the close of the taxable year, or property 
held by the taxpayer primarily for sale to 
customers in the ordinary course of his trade 
or business, or property, used in the trade 
or business, of a character which is subject 
to the allowance for depreciation provided 
in section 23 (1); 

(2) Short-term capital pain. The term 
“short-term capital gain” means gain from 
the sale or exchange of a capital asset held 
for not more than 18 months, if and to the 
extent such gain is taken into account in 
computing net income; 

(3) Short-term capital loss . The term 
“short-term capital loss” means loss from 
the sale or exchange of a capital asset held 
for not more than 18 months, if and to the 
extent such loss is taken into account in 
computing net Income; 

(4) Long-term capital gain . The term 
“long-term capital gain” means gain from 
the sale or exchange of a capital asset held 
for more than 18 months, if and to the ex¬ 
tent such gain is taken into account in com¬ 
puting net income; 

(5) Long-term capital loss . The term 
‘long-term capital loss” means loss from the 
sale or exchange of a capital asset held for 
more than 18 months, if and to the extent 
such loss is taken into account in computing 
net Income: 

(б) Net short-term capital gain. The term 
“net short-term capital gain” means the ex¬ 
cess of short-term capital gains for the tax¬ 
able year over the sum of (A) short-term 
capital losses for the taxable year, plus (B) 
the net short-term capital loss of the pre¬ 
ceding taxable year (if beginning after De¬ 
cember 31. 1937), to the extent brought for¬ 
ward to the taxable year under subsection 
(e); 

(7) Net short-term capital loss. The term 
"net short-term capital loss” means the ex¬ 
cess of short-term capital losses for the tax¬ 
able year over the short-term capital gains 
for such year; 

(8) Net long-term capital gain. The term 
“net long-term capital gain” means the ex¬ 
cess of long-term capital gains for the taxa¬ 


ble year over the long-term capital losses for 
such year; 

(9) Net long-term capital loss. The term 
“net long-term capital loss” means the ex¬ 
cess of long-term capital losses for the tax¬ 
able year over the long-term capital gains 
for such year. 

(b) Percentage taken into account . In th* 
case of a taxpayer, other than a corporation 
only the following percentages of the vain ot 
loss recognized upon the sale or exchange of 
a capital asset shall be taken into account In 
computing net income: 

100 per centum if the capital asset has 
been held for not more than 18 months; 

66% per centum If the capital asset has 
been held fqr more than 18 months but not 
for more than 24 months; 

50 per centum if the capital asset has been 
held for more than 24 months. 

(c) Alternative ' taxes .— 

(1) In case of net long-term capital gain . 
If for any taxable year a taxpayer other 
than a corporation) derives a net long-term 
capital gain, there shall be levied, collected, 
and paid, in lieu of the tax imposed by sec¬ 
tions 11 and 12. a tax determined as follows, 
if and only if such tax is less than the tax 
imposed by such sections: 

A partial tax shall first be computed upon 
the net income reduced by the amount of 
the net long-term capital gain, at the rates 
and in the manner as if this subsection had 
not been enacted, and the total tax shall 
be the partial tax plus 30 per centum of 
the net long-term capital gain. 

(2) In case of net long-term capital less. 
If for any taxable year a taxpayer i other 
than a corporation) sustains a net long¬ 
term capital loss, there shall be levied, col¬ 
lected. and paid, In lieu of the tax imposed 
by sections 11 and 12. a tax determined as 
follows, if * and only if such tax is greater 
than the tax imposed by such sections; 

A partial tax shall first be computed upon 
the net Income increased by the amount 
of the net long-term capital loss, at the 
rates and in the manner as if this subsection 
had not been enacted, and the total tax shall 
be the partial tax minus 30 per centum 
of the net long-term capital loss. 

(d) Limitation on capital losses. — 

(1) Corporations. In the case of a cor¬ 
poration, losses from s$les or exchanges of 
capital assets shall be allowed only to the 
extent of $2,000 plus the gains from such 
sales or exchanges. If a bank or trust 
company incorporated under the laws of the 
United States (including laws relating to 
the District of Columbia) or of any State 
or Territory, a substantial part of whose 
business is the receipt of deposits, sells any 
bond, debenture, note, or certificate or other 
evidence of Indebtedness Issued by any 
corporation (Including one issued by a gov¬ 
ernment or political subdivision thereof), 
with interest coupons or In registered form, 
any loss resulting from such sale (except 
such portion of the loss as docs not exceed 
the amount, if any. by which the adjusted 
basis of siifeh instrument exceeds the par or 
face value thereof) shall not be subject to 
the foregoing limitation and shall not be 
Included in determining the applicability 
of such limitation to other losses. 

(2) Other taxpayers. In the case of a 
taxpayer other than a corporation, short¬ 
term capital losses shall be allowed only to 
the extent of short-term capital gains. |Sce 
amendment of subsection (d) by section 
212 (a) of Revenue Act of 1939, set forth 
below. J 

(e) Net short-term capital loss carry-over 
If any taxpayer (other than a corporation) 
sustains in any taxable year beginning after 
December 31, 1937, a net short-term capital 
loss, such loss (in an amount not in excess oi 
the net income for such year) shall be treated 
in the succeeding taxable year as a short-term 
capital loss, except that it shall not be in- 
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eluded In computing the net short-term cap¬ 
ital loss for such year. |See amendment of 
gub c ect:on (e) by section 212 (b) of Revenue 
Act of 1039. set forth below. | 

(f) Retirement of bonds , etc. For the pur¬ 
poses of this chapter, amounts received by the 
holder upon the retirement of bonds, deben¬ 
tures. netes. or certificates or other evidences 
of indebtedness Issued by any corporation 
(including those issued by a government or 
political subdivision thereof), with interest 
coupons or in registered form, shall be con¬ 
sidered as amounts received in exchange 
therefor. 

<g> Gains and losses from short sales, etc. 
For the purpose of this chapter— 

(1) gains or losses from short sales of prop¬ 
erty shall be considered as gains or losses 
from sales cr exchanges of capital assets; and 
(2> gains or losses attributable to the 
failure to exercise privileges or options to buy 
or s. 11 property shall be considered as short¬ 
term capital gains or losses. 

(h) Determination of period for which 
held For the purpose of this section— 


“(e) Net short-term capital loss carry¬ 
over. If any taxpayer sustains in any tax¬ 
able year, beginning after December 31, 1937, 
in the case of a taxpayer other than a cor¬ 
poration, or beginning after December 31, 
1939, In the case of a corporation, a net 
short-term capital loss, such loss (in an 
amount not in excess of the net income for 
such year) shall be treated in the succeed¬ 
ing taxable year as a short-term capital loss, 
except that it shall not be included in com¬ 
puting the net short-term capital loss for 
such year.** 


Szc. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211, 213, 214. 215, 217, 219. 220, 221, 222, 223, 
226, 227. and 228, the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31. 1939. 

Sec. 214. Basis of stock dividends and 
STOCK RIGHTS. (REVENUE ACT OF 1939.) 


(1) In determining the period for which 
the taxpayer has held property received on an 
exchange there shall be included the period 
for which he held the property exchanged, if 
under the provisions of section 113, the prop¬ 
erty received has, for the purpose of determin¬ 
ing gain or loss from a sale or exchange, the 
same basis In whole or In part in his hands as 
the property exchanged. 

(2) In determining the period for which 
the taxpayer has held property however ac 
quired there shall be Included the period for 
which such property was held by any other 
person, if under the provisions of section 113, 
such property has, for the purpose of de¬ 
termining gain or loss from a sale or ex¬ 
change, the same basis in whole or in part 
in his hands as it would have in the hands 
of such other person. 

(3> In determining the period for which 
the taxpayer has held stock or securities re¬ 
ceived upon a distribution where no gain 
was recognized to the distributee under the 
provisions of section 112 (g) of the Revenue 
Act of 1928, 45 Stat. 818, or the Revenue Act 
of 1932, 48 Stat. 705. or under the provi¬ 
sions of section 371 (c) of the Revenue Act 
of 1938 or this chapter, there shall be in¬ 
cluded the period for which he held the 
stock or securities In the distributing corpo¬ 
ration prior to the receipt of the stock or 
securities upon such distribution. 

(4) In determining the period for which 
the taxpayer has held stock or securities the 
acquisition of which (or the contract or 
option to acquire which) resulted in the 
nondecluctlbility (under section 118 of thi 3 
chapter or section 118 of the Revenue Act 
of 1928, 45 Stat. 826, or the Revenue Act of 
Stat. 208. or the Revenue Act of 
1931. 48 Stat. 715. or the Revenue Act of 
49 8tat * 1692. or the Revenue Act of 
1938. 52 Stat. 503, relating to wash sales) 
of the loss from the sale or other disposition 
of substantially identical stock or securities, 
there shall be Included the period for which 
he held the stock or securities the loss from 
rfil ? a !f 0T * otber disposition of which was 
ot deductible. (See amendment of subsec- 
by section 214 (c) of Revenue Act 
of 1939, set forth below. J 

Sec. 212, Corporation capital losses. (Rev¬ 
enue Act of 1939.) 

r Limitations. Section 117 <d) of the 
Internal Revenue Code (relating to llmita- 

i? n capltal losses) is amended to read 

as iollows; 

id) Limitation on capital losses. Long- 
. ca P ltal losses shall be allowed, but 
2r Crm u Capltal losses shal1 be allowed 
gains’* 0 the GXtent 0t short - tern * capital 

\ hor }- term ^ss carry-over. Sec- 
(rehujnl the Intemal Revenue Code 

short-r^L 10 th , e , ? ne ~y ear carry-over of net 
as follows- Ca ^ ital ioss ) 13 amended to read 


(c) Determination of period for which 
held. Section 117 (h) of the Internal Reve¬ 
nue Code (relating to determination of 
period for which property is held) is 
amended by adding at the end thereof the 
following new paragraph: 

*’(5) In determining the period for which 
the taxpayer has held stock or rights to ac¬ 
quire stock received upon a distribution, if 
the basis of such stock or rights is deter¬ 
mined under section 113 (a) (19) (A), there 
shall (under regulations prescribed by the 
Commissioner with the approval of the Sec¬ 
retary) be included the period for which 
he held the stock in the distributing cor¬ 
poration prior to the receipt of such stock 
or rights upon such distribution.” 

(d) Taxable years to which applicable. 

The amendments made by subsections 
* ♦ * (c) shall be applicable to taxable 

years beginning after December 31, 1938. 

• • • • • 

§ 19.117-1 Meaning of terms. The 
term “capital assets” includes all classes 
of property not specifically excluded by 
section 117 (a) (1). In determining 

whether property is a “capital asset,” 
the period for which held is immaterial. 

The exclusion from the term “cap¬ 
ital assets” of property used in the trade 
or business of a taxpayer of a character 
which is subject to the allowance for 
depreciation provided in section 23 (1) 
is limited to property used by the tax¬ 
payer in the trade or business at the 
time of the sale or exchange. It has 
no application to gains or losses arising 
from the sale of real property used in 
the trade or business to the extent that 
such gain or loss is allocable to the land, 
as distinguished from depreciable im¬ 
provements upon the land. To such 
gain or loss allocable to the land the 
limitations of sections 117 <b), (c). and 
(d) apply (such limitation may be in¬ 
applicable to a dealer in real estate, but, 
if so, it is because he holds the land 
primarily for sale to customers in the 
ordinary course of his trade or business, 
not because land is subject to a depre¬ 
ciation allowance). Gains or losses from 
the sale or exchange of property used 
in the trade or business of the taxpayer 
of a character which is subject to the 
allowance for depreciation provided in 
section 23 (1), will not be subject to the 
percentage provisions of section 117 (b) 
and losses from such transactions will 


not be subject to the limitations on 
losses provided in section 117 (d). The 
term “ordinary net income” as used in 
these regulations for the purposes of sec¬ 
tion 117 means net income exclusive 
of gains and losses from the sale or ex¬ 
change of capital assets. 

Section 117 (a) (2) to (9). inclusive, 
defines “short-term capital gain,” “short¬ 
term capital loss,” “long-term capital 
gain,” ‘'long-term capital loss,” “net 
short-term capital gain,” net short¬ 
term capital loss,” “net long-term capi¬ 
tal gain,” and “net long-term capital 
loss.” These terms are used in the sub¬ 
sequent subsections of section 117. The 
phrase “short-term” applies to the cate¬ 
gory of gains and losses arising from the 
sale or exchange of capital assets held 
for 18 months or less; the phrase “long¬ 
term” to the category of gains and losses 
arising from the sale or exchange of 
capital assets held for more than 18 
months. The fact that some part of a 
short-term capital loss may be finally 
disallowed because of the operation of 
paragraph (2) of section 117(d), prior 
to its amendment, or section 117 (d). as 
amended, does not mean that such los 3 
is not “taken into account in computing 
net income” within the meaning of that 
phrase as used in section 117 (a) (3). 

In the definition of “net short-term 
capital gain.” as provided in section 117 
(a) (6), reference is made in clause (B> 
thereof, to the net short-term capital loss 
of the preceding taxable year to the ex¬ 
tent brought forward to the taxable 
year under subsection (e). The amount 
so provided for is the net short-term 
capital loss carry-over, which is treated 
in the taxable year in question as a 
short-term capital loss. In this compu¬ 
tation. the carry-over enters into the 
computation of the net short-term capi¬ 
tal gain only in clause (B). The amount 
thereof is not to be included under 
clause (A) of section 117 (a) (6). Thus, 
for the purposes of clause (A), the short¬ 
term capital losses for the taxable year 
are computed without reference to. or 
including, the amount provided for in 
section 117 (e). For example, during 
the taxable year 1939 an individual has 
a short-term capital gain of $10,000 and 
a short-term capital loss in that year of 
$4,000. During the taxable year 1938 he 
sustained a net short-term capital loss 
of $2,500 which was not in excess of his 
net income for that year. His net short¬ 
term capital gain for the taxable year 
1939 is computed as follows: 

1939 short-term capital gain_$10,000 

Less: 

1939 short-term capital 
loss to be allowed under 
section 117 (a) (6) (A)_ $4,000 

Net short-term capital loss 
of preceding taxable 
year to extent brought 
forward under section 
117 (e) and allowed un¬ 
der section 117 (a) 

(6) (B). 2.500 

- 6.500 


Net short-term capital gain 
for 1939.. 


3,500 
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In the case of corporations for tax¬ 
able years beginning after December 31, 
1939, and in the case of individuals, 
gains and losses from the sale or ex¬ 
change of capital assets held for not 
more than 18 months (described as 
short-term capital gains and short-term 
capital losses) shall be segregated from 
gains and losses arising from the sale or 
exchange of such assets held for more 
than 18 months (described as long-term 
capital gains and long-term capital 
losses). This segregation is applicable 
only to the capital gains and capital 
losses of individuals and does not apply 
to corporations, since the percentage 
brackets of section 117 (b) have no ap¬ 
plication to corporations, corporate gains 
and losses being taken into account to 
the full extent, without regard to the 
length of time the capital assets are held 
(though because of the limitation in 
’section 117 (d) such losses may not be 
deductible in full). 

See section 23 (g) and (k), under 
which losses from worthless stocks, 
bonds, and other securities (if they con¬ 
stitute capital assets) are required to be 
treated as losses under section 117 from 
the sale or exchange of capital assets, 
even though such securities are not ac¬ 
tually sold or exchanged.* 

§ 19.117-2 Percentage of capital gain 
or loss taken into account: Net loss carry¬ 
over. 

(a) General. In computing the net 
income of a taxpayer, other than a cor¬ 
poration, the amount of the gain or loss, 
computed under section 111 and recog¬ 
nized under section 112, upon the sale or 
exchange of a capital asset shall be taken 
into account only to the extent provided 
in section 117 (b). The percentage of 
the gain or loss to be taken into account 
ranges from 100 percent to 50 percent, 
depending upon the period for which the 
asset was held. For instance, if unim¬ 
proved real estate purchased by an in¬ 
dividual for $20,000 is a capital asset and 
is sold by him for $25,000 after having 
been held for more than two years, only 
50 percent of the recognized gain 
($5,000), or $2,500. shall be taken into 
account in computing net income; or if 
such property is sold for $14,000, only 50 
percent of the recognized loss ($6,000), 
or $3,000, shall be so taken into account. 

(b) Limitation on capital losses. For 
any taxable year beginning after Decem¬ 
ber 31, 1938, and before January 1, 1940, 
paragraph (1) of section 117 (d), prior 
to its amendment, provides for a limita¬ 
tion on deductions for capital losses sus¬ 
tained by corporations, that is, losses 
from sales or exchanges of capital assets 
shall be allowed as deductions only to 
the extent of $2,000 plus the gains from 
such sales or exchanges. However, in 
the case of certain banks or trust com¬ 
panies, this limitation is subject to the 
modification provided in such paragraph 
(1). For any such taxable year, para¬ 


graph (2) of section 117 (d), prior to its 
amendment, provides for a limitation on 
deductions for short-term capital losses 
sustained by taxpayers other than cor¬ 
porations, that is. losses from sales or 
exchanges of capital assets held for 18 
months or less shall be allowed as de¬ 
ductions only to the extent of the gains 
from sales or exchanges of capital assets 
held for 18 months or less. 

For any taxable year beginning after 
December 31,1939, there is, under section 
117 (d). as amended, no distinction be¬ 
tween corporations and taxpayers other 
than corporations insofar as limitations 
on capital losses are concerned. In the 
case of both classes of taxpayers, losses 
from sales or exchanges of capital assets 
held for more than 18 months shall be 
allowed as deductions, but losses from 
sales or exchanges of capital assets held 
for 18 months or less shall be allowed as 
deductions only to the extent of the gains 
from sales or exchanges of capital assets 
held for 18 months or less. Furthermore, 
there is, for any such taxable year, no 
distinction between banks or trust com¬ 
panies and other corporations. Foreign 
personal holding companies and personal 
holding companies are not entitled, in 
computing their Supplement P net in¬ 
come and subchapter A net income, re¬ 
spectively, to the benefits of section 117 
(d), as amended. See sections 19.336-1 
and 19.505-1. 

(c) Net short-term loss carry-over. 
Any taxpayer sustaining, in any taxable 
year (beginning after December 31, 1937, 
in the case of a taxpayer other than a 
corporation, or beginning after Decem¬ 
ber 31,1939, in the case of a corporation) 
a net short-term capital loss may, under 
section 117 (e), as amended, carry over 
such loss, in an amount not in excess of 
the net income for such year (the year 
in which the loss is sustained), to the 
next succeeding taxable year and treat it 
in such succeeding year as a short-term 
capital loss. The carry-over is thus ap¬ 
plied in such succeeding year to offset 
any short-term capital gains in such suc¬ 
ceeding year not already offset by short¬ 
term capital losses in such year. The 
carry-over is restricted to one year, 
namely, the succeeding taxable year, and 
hence the amount of the net short-term 
capital loss carry-over may not be in¬ 
cluded in computing a new net short¬ 
term capital loss which can be carried 
over to the second succeeding taxable 
year. Foreign personal holding com-* 
panies and personal holding companies 
are not entitled, in computing their Sup¬ 
plement P net income and subchapter A 
net income, respectively, to the benefits 
of section 117 (e), as amended. See sec¬ 
tions 19.336-1 and 19.505-1. 

The practical operation of the provi¬ 
sions of this section may be illustrated 
by the following examples: 

Example ( 1 ). During the taxable year 
1939, A, an individual, has ordinary net 


income (net income exclusive of gains or 
losses from sales or exchanges of capital 
assets) of $6,000 and gains and losses 
resulting from sales or exchanges of 
capital assets as follows: 


Short-term Capital Gains and Losses 


Asset 

a 

§ 

Loss 

n 

o 

If 

3 S 
r v 
o 

E 

Is 

c- *“ 
wc 
33 

S « 

£55 

£ 

Amount 
taken Into 
account 

Gain 

Loss 

Corporation 
stock.. 


$10,000 

18 

12 

10 

100 

100 

100 



Corporation 
bonds . . _ . 

H000 

3,000 


$4,000 

3,000 

$10,000 

Government 
bonds. 


Short-term cap¬ 
ital loss takon 
into account.. 



10, ooo 

Short-term cap¬ 
ital pain taken 
into account 
Net short-term 
capital loss... 





7,000 

3,000 












Long-term Capital Gains and Losses 


Asset 

Gain 

Loss 

Holding period 

(mouths) 

fc 

c2 

3 ?r 

Sc 

33 

P 

Amount 
taken Into 
account 

Gain 

Lon 

Corporation stock*. 
Corporation bonds 
Government bonds 
Real estate. 


$12,000 

6,000 

10 

40 

25 

23 

50 

so 


$3,000 

3,000 

11,000 

91000 

$500 
6, (XXI 


Long-term capital 
loss taken into 
account. 


11,000 

4, M0 

Long-term capital 
gain tikenonto 
account. 





0,500 

Net long-term 
capital loss. 












Computation of Net Income 

Ordinary net Income__ _ $6. 000 

Short-term capital gains_ 7,000 

Long-term capital gains_ 6.500 


Total. 10.500 

Deduct: 

Short-term capital loss (to 
extent of short-term cap¬ 
ital gains)..$7,000 

Long-term capital loss_11,000 

•- 18.000 

Net income_ L&00 

Example (2). For the taxable year 


1940 the same individual as in example 
(1) has ordinary net income (net income 
other than gains or losses from sales or 
exchanges of capital assets) of $6,000; 
short-term capital gains of $5,500; and 
short-term capital losses of $5,000. Kis 
long-term capital gains and losses to he 
taken into account in computing net in¬ 
come consist of the following: Long-term 
capital gains, $7,000; long-term capital 
losses. $6,000. His net income is com¬ 
puted as follows: 
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Ordtnary net income--—-—-—— $6, 000 

Short-term capital gains- 5, 500 

Long-term capital gains.. 2— 7.000 


18, 500 

Deduct: 


Short-term capital loss: 

(]} Realized during tax¬ 
able year < subject 
to section 117 (d)). $5. 000 
(2) Net short-term capi¬ 
tal loss carry-over 
(not in excess of 
net income for 1939, 

$1,500), but not to 
exceed excess of 
short-term capital 
gains over short¬ 
term capital losses 


for 1940- 500 

Long-term capital loss- 6,000 

- 11.500 


The tax is computed as follows: 

Tax Under Sections 11 and 12 
Ordinary net Income_$100, 000 


Capital gains: 

66% percent of $45,000._ $30,000 
50 percent of $40,000.— 20,000 

- 60.000 


Total net income_ 150,000 

Less credit for personal exemption. 2, 500 


Surtax net income_ 147,500 

Less earned income credit (10 per¬ 
cent of $3,000)_ 300 


Income subject to normal tax_ 147, 200 


Normal tax (4 percent of $147,200) . 5. 888 

Surtax on $147,500. 57. 550 


Total tax.. 63. 438 


Less earned income credit (10 per¬ 
cent of $3,000).— $300 

Income subject to normal tax_ 197, 200 

Normal tax (4 percent of $197,200) . 7, 888 

Surtax on $197.500.—. 87, 500 


Partial tax under sections 11 and 

12 on $200.000.. 95.388 

Less 30 percent of $50.000_ 15, 000 

Alternative tax___ 80. 388 

• 

§ 19.117-4 Determination of period 
for which capital assets are held. Under 
section 117 (h) if property is acquired 
in certain transactions described in sec¬ 
tions 112, 113. 118, and 371 (c). the 
period for which such property is con¬ 
sidered to have been held by the tax¬ 
payer is not computed from the date 
such property was acquired by the tax¬ 
payer but from a prior date. For in¬ 
stance: In the case of stock or securities 
in a corporation a party to a reorganiza¬ 
tion received pursuant to a plan of reor¬ 
ganization in exchange solely for stock 
or securities in another corporation a 
party to the reorganization, the period 
for which the stock or securities ex¬ 
changed were held by the taxpayer must 
be included in the period for which the 
stock or securities received on the ex¬ 
change were held by the taxpayer. In 
the case of property acquired after De¬ 
cember 31, 1920, by gift (if under the 
provisions of section 113, such property 
has, for the purpose of determining gain 
or loss from the sale or exchange, the 
same basis in the hands of the taxpayer 
as it would have in the hands of the 
donor), the period for which the property 
was held by the donor must be included 
in the period for which the property was 
held by the taxpayer. In the case of 
stock or securities the acquisition of 
which resulted in the nondeductibility 
(under section 118 of the Internal Rev¬ 
enue Code or under section 118 of the 
Revenue Act of 1928, 1932, 1934, 1936, or 
1938) of the loss from the sale or other 
disposition of substantially identical 
stock or securities, the period for which 
the stock or securities the loss from the 
sale or other disposition of which was not 
deductible were held must be included in 
the period for which the stock or securi¬ 
ties acquired were held by the taxpayer. 

The period for which the taxpayer has 
held stock, or stock subscription rights, 
issued to him as a dividend shall be de¬ 
termined as though the stock dividend, 
or stock right, as the case may be, were 
the stock in respect of which the dividend 
was issued if the basis for determining 
gain or loss upon the sale or other dis¬ 
position of such stock dividend or stock 
right is fixed by the apportionment of 
the basis of such old stock.* 

§ 19.117-5 Application of section 117 
in the case of husband and wife . 

(a) Short-term capital gains and 
losses. Under the general rule with re¬ 
spect to taking deductions in a joint 


Net income_ 7. 000 

Net short-term capital loss carry-over 
to 1941--- - None 


§ 19.117-3 Alternative tax in case of 
net long-term capital gain or loss. In 
the case of a net long-term capital gain 
of a taxpayer other than a corporation, 
section 117 (c) (1) imposes an alterna¬ 
tive tax in lieu of the tax imposed by 
sections 11 and 12, if and only if such 
alternative tax is less than the tax im¬ 
posed by sections 11 and 12. This alter¬ 
native tax is the sum of (1) a partial 
tax, computed at the rates provided by 
sections 11 and 12. on the net income of 
the taxpayer, excluding therefrom for 
this purpose the amount of such net 
long-term capital gain, plus <2) 30 per¬ 
cent of the net long-term capital gain. 

In the case of a net long-term cap¬ 
ital loss of a taxpayer other than a 
corporation, an alternative tax is im¬ 
posed in lieu of the tax imposed by sec¬ 
tions 11 and 12, if and only if such tax 
is greater than the tax imposed by sec¬ 
tions li and 12. This alternative tax is 
the excess of (1), a tax. at the rates pro¬ 
vided by sections 11 and 12, on the net 
income of the taxpayer, but excluding 
from the computation of such net in¬ 
come, the amount of the net long-term 
capital loss over (2) 30 percent of the 
net long-term capital loss. 

The following examples will illus¬ 
trate the practical operation of the pro¬ 
visions of this section: 

Example d). Suppose that A, an in¬ 
dividual, has for the calendar year 1939 
an ordinary net income of $100,000, none 
of which consists of interest on the obli¬ 
gations of the United States or its in¬ 
strumentalities. He is entitled to a 
personal exemption of $2,500 and to no 
credit for dependents, and his earned 
net income is $3,000. He realizes in that 
year a gain of $45,000 on a capital asset 
held for 19 months and a gain of 
540.000 on a capital asset held for 26 
months. Suppose, also, that A has no 
losses from the sale or exchange of cap¬ 
ital assets. Since the alternative tax 
is less than the tax otherwise computed 
under sections 11 and 12, the correct tax 
is the alternative tax, that is, $47,513. 


Alternative Tax Under Section 117 (c) 
( 1 ) 


Net income__$150,000 

Less net long-term capital gain_ 50. 000 


Ordinary net Income_ 100. 000 

Less credit for personal exemption, 2, 500 


Surtax net income_ 97. 500 

Less earned income credit (10 per¬ 
cent of $3.000). 300 


Income subject to normal tax_ 97,200 


Normal tax (4 percent of $97,200). 3,888 

Surtax on $97,500_ 28. 625 


Partial tax under sections 11 and 

12 on $100,000__ 32,513 

Plus 30 percent of $50,000_ 15,000 


Total alternative tax_ 47, 513 


Example (2). Suppose that in exam¬ 
ple (1) the facts with respect to net in¬ 
come and credits are the same, except 
that the taxpayer has for the calendar 
year 1939 an ordinary net income of 
$200,000, and that he realizes in that year 
a loss of $100,000 on a capital asset held 
for 5 years, and that he has no gains 
from the sale or exchange of capital as¬ 
sets. Since the alternative tax is greater 
than the tax otherwise computed under 
sections 11 and 12, the correct tax is the 
alternative tax, that is, $80,388. The tax 
is computed as follows: 

Tax Under Sections 11 and 12 


Ordinary net income__$200,000 

Less net long-term capital loss (50 
percent of $100.000)_ 50,000 


Net income subject to tax_ 150.000 

Less credit for personal exemption_ 2, 500 


Surtax net income- 147.500 

Less earned income credit (10 per¬ 
cent of $3.000)_ 300 


Net income subject to normal tax_ 147.200 


Normal tax (4 percent of $147,200) . 5. 888 

Surtax on $147.500_ 57, 550 


Total tax_ 63. 438 

Alternative Tax Under Section 117 (c) 
(2) 


Net Income (excluding from tbe 
computation $50,000. the amount 
of the net long-term capital loss), $200. 000 


Less credit for personal exemption. 2, 500 
Surtax net income_ 197,500 
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return of husband and wife (see sec¬ 
tion 19.51-1), a deduction which is not 
allowable in computing the net income 
of one spouse making a separate return 
is not allowable in a joint return made 
by both spouses. Hence, the limitation 
under paragraph (2) of section 117 (d), 
prior to its amendment, and section 
117 (d), as amended, relating to the al¬ 
lowance of short-term capital losses, is, 
in the case of one spouse, to be com¬ 
puted without regard to the short-term 
capital gains and losses of the other 
spouse, regardless of whether a joiht re¬ 
turn or separate returns are filed. 

fb) Long-term caiyital gains and 
losses. In the case of a joint return, 
the tax under sections 11 and 12 is im¬ 
posed upon the aggregate net income of 
both spouses, after giving effect to the 
deductions to which each spouse would 
be entitled in a separate return (see 
section 19.51-1). The allowance of a 
long-term capital loss is not subject to a 
limitation such as that contained in 
paragraph (2) of section 117 (d), prior 
to its amendment, or in section 117 (d), 
as amended. Accordingly, in the case of 
a joint return, the long-term capital 
losses of either spouse may be deducted 
from the aggregate income in comput¬ 
ing the tax imposed under sections 11 
and 12. The alternative taxes com¬ 
puted under section 117 (c) are in lieu 
of the tax imposed by sections 11 and 
12 and must be compared with the tax 
imposed by such sections to determine 
which tax is applicable. Therefore, in 
computing the alternative taxes under 
section 117 (c) in the case of a joint 
return, the determination of the “net 
long-term capital gain” or the “net 
long-term capital loss” is to be made by 
first aggregating the long-term capital 
gains, and the long-term capital losses, 
respectively, of both spouses.* 

§ 19.117-6 Gains and losses from 
short sales. For income tax purposes, a 
short sale is not deemed to be consum¬ 
mated until delivery of property to cover 
the short sale, and the percentage of the 
recognized gain or loss to be taken into 
account under section 117 (b) from a 
short sale shall be computed according 
to the period for which the property so 
delivered was held. Thus, if a taxpayer 
made a short sale of shares of stock and 
covered the short sale by purchasing and 
delivering shares which he held for not 
more than 18 months, 100 percent of the 
recognized gain or loss would be taken 
into account under section 117 <b), even 
though he had on hand other shares of 
the same stock which he held for more 
than 18 months. If, however, he covered 
the short sale by delivering shares which 
he held for more than 18 months but 
not for more than 24 months, only 66% 
percent of the recognized gain or loss 
would be taken into account. If the 
short sale is made through a broker and 
the broker borrows property to make 
delivery, the short sale is not deemed to 
be consummated until the obligation of 


the seller created by the short sale is 
finally discharged by delivery of property 
to the broker to replace the property 
borrowed by the broker.* 

Sec. 118. Loss from wash sales of stock 

OR SECURITIES. 

(a) In the case of any loss claimed to have 
been sustained from any sale or other dis¬ 
position of shares of stock or securities 
where it appears that, within a period begin¬ 
ning 30 days before the date of such sale or 
disposition and ending 30 days after such 
date, the taxpayer has acquired (by pur¬ 
chase or by an exchange upon which the 
entire amount of gain or loss was recognized 
by law), or has entered into a contract or 
option so to acquire, substantially identical 
stock or securities, then no deduction for the 
loss shall be allowed under section 23 (e) 
(2); nor shall such deduction be allowed 
under section 23 (f) unless the claim le made 
by a corporation, a dealer in stocks or securi¬ 
ties. and with respect to a transaction made 
in the ordinary course of its business. 

(b) If the amount of stock or securities 
acquired (or covered by the contract or op¬ 
tion to acquire) is less than the amount of 
stock or securities sold or otherwise disposed 
of, then the particular shares of stock cr 
securities the loss from the sale or other 
disposition of which is not deductible slvUl 
be determined under rules and regulations 
prescribed by the Commissioner with the 
approval of the Secretary. 

(c) If the amount of stock or securities 
acquired (or covered by the contract or op¬ 
tion to acquire) is not less than the amount 
of stock or securities sold or otherwise dis¬ 
posed of. then the particular shares of stock 
or securities the acquisition of which (or the 
contract or option to acquire which) re¬ 
sulted in the nondeductibility of the loss 
shall be determined under rules and regula¬ 
tions prescribed by the Commissioner with 
the approval of the Secretary. 

8 19.118-1 Losses from wash sales of 
stock or securities . 

(a) A taxpayer cannot deduct any 

loss claimed to have been sustained from 
the sale or other disposition of stock or 
securities, if, within a period beginning 
30 days before the date of such sale or 
disposition and ending 30 days after 
such date (referred to in this section as 
the 61-day period), he has acquired (by 
purchase or by an exchange upon which 
the entire amount of gain or loss was 
recognized by law), or has entered into 
a contract or option so to acquire, sub¬ 
stantially identical stock or securities. 
However, this prohibition does not ap¬ 
ply (1) in the case of a taxpayer, not a 
corporation, if the sale or other disposi¬ 
tion of stock or securities is made in 
connection with the taxpayer’s trade or 
business, or (2) in the case of a cor¬ 
poration, a dealer in stock or securities, 
if the sale or other disposition of stock 
or securities is made in the ordinary 
course of its business as such dealer. 
See section 19.22 (a)-8 as to stock or 
securities sold from lots purchased at 
different dates or at different prices 
where the identity of the lots cannot be 
determined and section 19.113 (a) 

(10)-1 for the basis for determining gain 
or loss from the subsequent sale or other 
disposition of stock or securities ac¬ 
quired in connection with wash sales. 

(b) Where more than one loss is 
claimed to have been sustained within 
the taxable year from the sale or other 


disposition of stock or securities. 
provisions of this section shall be ap 
plied to the losses in the order in which 
the stock or securities the disposition of 
which resulted in the respective losses 
were disposed of (beginning with the 
earliest disposition). If the order of 
disposition of stock or securities dis¬ 
posed of at a loss on the same day can¬ 
not be determined, the stock or securl 
ties will be considered to have been dis¬ 
posed of in the order in which they were 
originally acquired (beginning with the 
earliest acquisition). 

(c> Where the amount of stock or 
securities acquired within the 61-day 
period is less than the amount cf stock 
or securities sold or otherwise disposed 
of, then the particular shares of stock 
or securities the loss from the sale or 
other disposition of which is not deduct¬ 
ible shall be those with which the stock 
or securities acquired are matched in 
accordance with the following rule; 

The stock or securities acquired will 
be matched in accordance with the order 
of their acquisition (beginning with the 
earliest acquisition) with an equal num¬ 
ber of the shares of stock or securities 
sold or otherwise disposed of. 

(d) Where the amount of stock or se¬ 
curities acquired within the 61-day 
period is not less than the amount of 
stock or securities sold or otherwrdis¬ 
posed of. then the particular shares of 
stock or securities the acquisition of 
which resulted in the nondeductibility of 
the loss shall be those with which the 
stock or securities disposed of are 
matched in accordance with the follow¬ 
ing rule: 

The stock or securities sold or other¬ 
wise disposed of will be matched with an 
equal number of the shares of stock or 
securities acquired in accordance with 
the order of acquisition (beginning with 
the earliest acquisition) of the stock or 
securities acquired. 

(e) The acquisition of any share of 
stock or any security which results in 
the nondeductibility of a loss under the 
provisions of this section shall be disre¬ 
garded in determining the deductibility 
of any other loss. 

(f) The word “acquired” as used in 
this section means acquired by purchase 
or by an exchange upon which the entire 
amount of gain or loss was recognized by 
law, and comprehends cases where the 
taxpayer has entered into a contract or 
option within the 61-day period to ac¬ 
quire by purchase or by such an 
exchange. 

Example (1). A, whose taxable year 
is the calendar year, on December 1, 
1938, purchased 100 shares of common 
stock in the M Company for $10,000 and 
on December 15. 1938. purchased 100 ad¬ 
ditional shares for $9,000. On January 
2, 1939. he sold the 100 shares purchased 
pn December 1,1938, for $9,000. Because 
of the provisions of section 118 no loss 
from the sale is allowable as a deduction. 
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Example (2). A, whose taxable year 
Is th( calendar year, on September 21, 
1938. purchased 100 shares of the com¬ 
mon stock of the M Company for $5,000. 
On December 21, 1938, he purchased 50 
shares of substantially identical stock for 
$2,750, and on December 26.1938, he pur¬ 
chased 25 additional shares of such stock 
for $1,125. On January 2. 1939, he sold 
for $4,000 the 100 shares purchased on 
September 21. 1938. There is an indi¬ 
cated loss of $1,000 on the sale of the 100 
shares. Since within the 61-day period 
A purchased 75 shares of substantially 
identical stock, the loss on the sale of 
75 of the shares ($3,750—$3,000, or $750) 
is not allowable as a deduction because 
of the provisions of section 118. The loss 
on the sale of the remaining 25 shares 
($ 1 , 250 — $1,000, or $250) is deductible 
subject to the limitations provided in 
sections 24 (b) and 117. The basis of 
the 50 shares purchased December 21. 
1938. the acquisition of which resulted in 
tfr' nondeductibility of the loss ($500) 
sil tained on 50 of the 100 shares sold on 
January 2, 1939, is $2,500 (the co6t of 50 
of the shares sold on January 2. 1939), 
plus $750 (the difference between the pur¬ 
chase price of the 50 shares acquired on 
December 21, 1938 ($2,750) and the sell¬ 
ing price of 50 of the shares sold on Jan¬ 
uary 2. 1939 ($2,000)), or $3,250. Sim¬ 
ilarly the basis of the 25 shares pur¬ 
chased on December 26, 1938, the acqui¬ 
sition of which resulted in the nonde¬ 
ductibility of the loss ($250) sustained on 
25 of the shares sold on January 2, 1939, 
is $1,250 plus $125, or $1,375. (See sec¬ 
tion 19.113 (a) (10)-1.) 

Example (3). A, whose taxable year 
is the calendar year, on September 15, 
1937, purchased 100 shares of the stock 
of the M Company for $5,000. He sold 
these shares on February 1, 1939, for 
$4,000. On each of the four days from 
February 15, 1939. to February 18. 1939, 
he purchased 50 shares of substantially 
identical stock for $2,000. There is an 
indicated loss of $1,000 from the sale of 
the 100 shares on February 1, 1939, but 
since within the 61-day period A pur¬ 
chased not less than 100 shares of sub¬ 
stantially identical stock, the loss is not 
deductible. The particular shares of 
stock the purchase of which resulted in 
the nondeductibility of the loss are the 
first 100 shares purchased within such 
period, that is, the 50 shares purchased 
on February 15, 1939, and the 50 shares 
purchased on February 16. 1939. In de¬ 
termining the period for which the 50 
shares purchased on February 15, 1939, 
and the 50 shares purchased on Febru¬ 
ary 16, 1939. were held, there is to be 
included the period for which the 100 
shares purchased on September 15, 1937. 
and sold on February 1, 1939, were held.* 

Sec. 119, Income from sources within 

un'itld States. 


(a) Gross income from sources in Un 
*i at i f 5 w 7136 f °ll° w ing items of gross inc 
fjJJS* be w treat€d as income from sol 
• l bin the United States: 

No. 23-7 


(1) Interest . Interest from the United 
States, any Territory, any political subdi¬ 
vision of a Territory, or the District of 
Columbia, and interest on bonds, notes, or 
other interest-bearing obligations of resi¬ 
dents, corporate or otherwise, not including— 

(A) Interest on deposits with persons car¬ 
rying on the banking business paid to per¬ 
sons not engaged in business within the 
United States and not having an office or 
place of business therein, or 

(B) interest received from a resident alien 
individual, a resident foreign corporation, or 
a domestic corporation, when it is shown to 
the satisfaction of the Commissioner that 
leas than 20 per centum of the gross income 
of such resident payor or domestic corpora¬ 
tion has been derived from sources within 
the United States, as determined under the 
provisions of this section, for the three-year 
period ending with the close of the taxable 
year of such payor preceding the payment 
of such Interest, or for such part of such 
period as may be applicable, or 

(C) income derived by a foreign central 
bank of Issue from bankers' acceptances: 

(2) Dividends. The amount received as 
dividends— 

(A) from a domestic corporation other 
than a corporation entitled to the benefits 
of section 251, and other than a corporation 
less than 20 per centum of whose gross in¬ 
come is shown to the satisfaction of the 
Commissioner to have been derived from 
sources within the United States, as de¬ 
termined under the provisions of this sec¬ 
tion, for the three-year period ending with 
the close of the taxable year of such corpo¬ 
ration preceding the declaration of such 
dividends (or for such part of such period 
as the corporation has been in existence), or 

(B) from a foreign corporation unless less 
than 50 per centum of the gross income of 
such foreign corporation for the three-year 
period ending with the close of its taxable 
year preceding the declaration of such divi¬ 
dends (or for such part of such period as 
the corporation has been in existence) was 
derived from sources within the United 
States as determined under the provisions 
of this section; but only in an amount 
which bears the same ratio to such dividends 
as the gross Income of the corporation for 
such period derived from sources within the 
United States bears to its gross income fmm 
all sources; but dividends from a foreign 
corporation shall, for the purposes of sec¬ 
tion 131 (relating to foreign tax credit), be 
treated as income from sources without the 
United States; 

(3) Personal services. Compensational for 
labor or personal services performed in the 
United States, but in the case of a nonresi¬ 
dent alien individual temporarily present In 
the United States for a period or periods 
not exceeding a total of ninety days during 
the taxable year, compensation received by 
such an individual (If such compensation 
does not exceed $3,000 in the aggregate) for 
labor or services performed as an employee 
of or under a contract with a nonresident 
alien, foreign partnership, or foreign cor¬ 
poration. not engaged In trade or business 
within the United States, shall not be 
deemed to be income from sources within 
the United States. 

(4) Rentals and royalties. Rentals or roy¬ 
alties from property located In the United 
States or from any interest In such prop¬ 
erty, including rentals or royalties for the 
use of or for the privilege of using In the 
United States, patents, copyrights, secret 
processes and formulas, good will, trade¬ 
marks, trade brands, franchises, and other 
like property: and 

(5) Sale of real property. Gains, profits, 
and Income from the sale of real property 
located In the United States. 

(6) Sale of personal property. For gains, 
profits, and income from the sale of per¬ 
sonal property, see subsection (e). 

(b) Net income from sources in United 
States . From the items of gross income 


specified in subsection (a) of this sect lor 
there shall be deducted the expenses 
losses, and other deductions properly ap¬ 
portioned or allocated thereto and a ratable 
uart of any expenses, losses, or other deduo 
tions which can not definitely be allocated 
to some item or class of gross Income. The 
remainder, if any. shall be included in full 
as net income from sources within the 
United States. 

(c) Gross income from sources without 
United States. The following items of gross 
income shall be treated as Income from 
sources without the United States: 

(1) Interest other than that derived from 
sources within the United States as pro¬ 
vided In subsection (a) (1) of this section; 

(2) Dividends other than those derived 
from sources within the United. States at 
provided in subsection (a) (2) of this sec¬ 
tion; 

(3) Compensation for labor or personal 
services performed without the United 
States; 

(4) Rentals or royalties from property lo¬ 
cated without the United States or from 
any Interest in such property, Including ren¬ 
tals or royalties for the use of or for the 
privilege of using without the United States, 
patents, copyrights, secret processes and for¬ 
mulas. good will, trade-marks, trade brands, 
franchises, and other like properties; and 

(5) Gains, profits, and income from the 
sale of real property located without the 
United States. 

(d) Net income from sources without 

United States From the items of gross in¬ 
come specified in subsection (c) of this sec¬ 
tion there shall be deducted the expenses, 
losses, and other deductions properly ap¬ 
portioned or allocated thereto, and a ratable 
part of any expenses, losses, or other deduc¬ 
tions which can not definitely be allocated 
to some Item or class of gross income. The 
remainder, if any. shall be treated In full as 
net income from sources without the United 
States. • 

(e) Income from sources partly within 
and partly without United States. Items 
of gross income, expenses, losses and deduc¬ 
tions. other than those specified in subsec¬ 
tions (a) and (c) of this section, shall be 
allocated or apportioned to sources within or 
without the United States, under rules and 
regulations prescribed by the Commissioner 
with the approval of the Secretary. Where 
Items of gross Income are separately allo¬ 
cated to sources within the United States, 
there shall be deducted (for the purpose of 
computing the net income therefrom) the 
expenses, losses, and other deductions prop¬ 
erly apportioned or allocated thereto and a 
ratable part of other expenses, losses or 
other deductions which can not definitely be 
allocated to some item or class of gToss In¬ 
come. The remainder, if any. shall be In¬ 
cluded in full as net Income from sources 
within the United States. In the case of 
gross Income derived from sources partly 
within and partly without the United States, 
the net income may first be computed by 
deducting the expenses, losses, or other de¬ 
ductions apportioned or allocated thereto 
and a ratable part of any expenses, losses, or 
other deductions which can not definitely 
be allocated to some items or class of gross 
income; and the portion of such net Income 
attributable to sources within the United 
States may be determined by processes or 
formulas of general apportionment pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary. Gains, profits, and 
income from— 

(1) transportation or other services ren¬ 
dered partly within and partly without the 
United States, or 

(2) from the sale of personal property pro¬ 
duced (in whole or in part) by the taxpayer 
within and sold without the United States, 
or produced (in whole or in part) by the tax¬ 
payer without and sold within the United 
States. 
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shall be treated as derived partly from 
sources within and partly from sources with¬ 
out the United States. Gains, profits and 
Income derived from the purchase of per¬ 
sonal property within and its sale without 
the United States or from the purchase of 
personal property without and its sale with¬ 
in the United States, shall be treated as de¬ 
rived entirely from sources within the 
country in which sold, except that gains, 
profits, and income derived from the pur¬ 
chase of personal property within a posses¬ 
sion of the United States and its sale within 
the United States shall be treated as derived 
partly from sources within and partly from 
sources without the United States. 

(f) Definitions. As used in this section the 
words “sale” or “sold” include “exchange” 
or “exchanged”; and the word “produced” 
includes “created”, “fabricated”, “manu¬ 
factured”. “extracted”, "processed”, “cured”, 
or “aged”. 

§ 19.119-1 Income from sources vtith- 
in the United States. Nonresident alien 
individuals, foreign corporations, and 
citizens of the United States or domestic 
corporations entitled to the benefits of 
section 251 are taxable only upon income 
from sources within the United States. 
Citizens of the United States and do¬ 
mestic corporations entitled to the bene¬ 
fits of section 251 are, however, taxable 
upon income received within the United 
States, whether derived from sources 
within or without the United States. 
(See sections 212 (a). 231 (c). and 251.) 

The Internal Revenue Code divides the 
income of such taxpayers into three 
classes: • 

(1) Income which is derived in full 
from sources within the United States; 

(£) Income which is derived in full 
from sources without the United States; 
and 

(3) Income which is derived partly 
from sources within and partly from 
sources without the United States. 

The taxable income from sources 
within the United States includes that 
derived in full from sources within the 
United States and that portion of the 
income which is derived partly from 
sources within and partly from sources 
without the United States which is allo¬ 
cated or apportioned to sources within 
the United States.* 

§ 19.119-2 Interest. There shall be 
included in the gross income from 
sources within the United States, of non¬ 
resident alien individuals, foreign cor¬ 
porations, and citizens of the United 
States or domestic corporations which 
are entitled to the benefits of section 251, 
all interest received or accrued, as the 
case may be. from the United States, any 
Territory, any political subdivision of a 
Territory, or the District of Columbia, 
and interest on bonds, notes, or other 
interest-bearing obligations of residents 
of the United States, whether corporate 
or otherwise, except: 

(a) Interest paid on deposits with per¬ 
sons. including individuals, partnerships, 
or corporations, carrying on the banking 
business, to persons (nonresident alien 
individuals, foreign corporations, and 
citizens of the United States or domestic 


corporations entitled to the benefits of 
section 251) not engaged in business 
within the United States, and not having 
an office or place of business therein; 

(b) Interest received from a resident 
alien individual, a resident foreign cor¬ 
poration, or a domestic corporation, 
when it is shown to the satisfaction of 
the Commissioner that less than 20 per¬ 
cent of the gross income of such resident 
payor or domestic corporation has been 
derived from sources within the United 
States (as determined under the provi¬ 
sions of section 119) for the 3-year pe¬ 
riod ending with the close of the taxable 
year of the payor which precedes the 
payment of such interest, or for such 
part of that period as may be applicable; 
and 

(c) Income derived by a foreign cen¬ 
tral bank of issue from bankers’ accept¬ 
ances. A foreign central bank of issue 
means a bank which is by law or gov¬ 
ernment sanction the principal authority 
(other than the government itself) issu¬ 
ing instruments intended to circulate as 
currency. Such banks are generally the 
custodians of the banking reserves of 
their countries. 

Any taxpayer who excludes from gross 
income from sources within the United 
States income of the type specified in 
paragraph (a), (b), or (c) of this sec¬ 
tion shall file with his return a state¬ 
ment setting forth the amount of such 
income and such information as may be 
necessary to show that the income is of 
the type specified in those paragraphs. 

Interest received from the United 
States by a foreign corporation or a non¬ 
resident alien on a refund of Federal 
income taxes is taxable as income from 
sources within the United States. 

As to the inclusion in gross income of 
items received in the United States even 
though representing income from sources 
without the United States, in the case 
of citizens of the United States and do¬ 
mestic corporations entitled to the bene¬ 
fits of section 251, see section 19.251-2.* 

§ 19.119-3 Dividends. Gross income 
from sources within the United States 
includes dividends, as defined by section 
115: 

(a) From a domestic corporation 
other than one entitled to the benefits 
of section 251, and other than a corpora¬ 
tion less than 20 percent of the gross 
income of which is shown to the satis¬ 
faction of the Commissioner to have 
been derived from sources within the 
United States, as determined under the 
provisions of section 119, for the 3-year 
period ending with the close of the tax¬ 
able year of such corporation preceding 
the declaration of such dividends (or for 
such part of such period as the corpora¬ 
tion has been in existence); or 

(b) From a foreign corporation un¬ 
less less than 50 percent of its gross in¬ 
come for the 3-year period ending with 
the close of its taxable year preceding 
the declaration of such dividends, or for 


such part of such period as it has been 
in existence, was derived from sources 
within the United States; but only in 
an amount which bears the same ratio to 
such dividends as the gToss income of 
the corporation for such period derived 
from sources within the United States 
bears to its gross income from all sources. 
However, for the purposes of section 131, 
relating to credits for taxes of foreign 
countries and possessions of the United 
States, dividends from a foreign corpora¬ 
tion shall be treated as income from 
sources without the United States. 

Dividends will be treated as income 
from sources within the United States 
(except for the purposes of section 131) 
unless the taxpayer submits sufficient 
data to establish to the satisfaction of 
the Commissioner that they should be 
excluded from gross income under para¬ 
graph (a) or (b) of this section. *See 
also section 116 (f).) * 

§ 19.119-4 Compensation for labor or 
personal services. Except as provided in 
section 119 (a) (3), gross income from 
sources within the United States includes 
compensation for labor or personal serv¬ 
ices performed within the United States 
regardless of the residence of the payor, 
of the place in which the contract for 
service was made, or of the place of pay¬ 
ment. If a specific amount is paid for 
labor or personal services performed in 
the United States, such amount (If in¬ 
come from sources within the United 
States) shall be included in the eross 
income. If no accurate allocation or 
segregation of compensation for labor or 
personal services performed in the United 
States can be made, or when such labor 
or service is performed partly within and 
partly without the United States, the 
amount to be included in the gross in¬ 
come shall be determined by an appor¬ 
tionment on the time basis, i. e., there 
shall be included in the gross income an 
amount which bears the same relation to 
the total compensation as the number of 
days of performance of the labor or 
services within the United States bears 
to the total number of days of perform¬ 
ance of labor or services for which the 
payment is made. Except as provided in 
section 119 (a) (3), wages received for 
services rendered inside the territorial 
limits of the United States and wages of 
an alien seaman earned on a coastwise 
vessel are to be regarded as from sources 
within the United States.* 

§ 19.119-5 Rentals and royalties* 
Gross income from sources within the 
United States includes rentals or royal¬ 
ties from property located within the 
United States or from any interest in 
such property, including rentals or re ¬ 
alties for the use of or the privilege of 
using in the United States, patents, copy¬ 
rights, secret processes and formulas, 
good will, trade-marks, trade brands 
franchises, and other like property. The 
income arising from the rental of prop¬ 
erty, whether tangible or intangible, lo¬ 
cated within the United States, or from 
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the use of property, whether tangible or 
intangible, within the United States, is 
from sources within the United States.* 

§ 19.119-6 Sale of real property. 
Gross income from sources within the 
United States includes gain, computed 
under the provisions of sections 111 to 
113, inclusive, derived from the sale or 
other disposition of real property located 
in the United States. For the treatment 
of capital gains and losses, see section 
117.* 

$19,119-7 Income from sources 
without the United States. Gross in¬ 
come from sources without the United 
States includes: 

(1) Interest other than that specified 
in section 119 (a) (1), as being derived 
from sources within the United States; 

< 2) Dividends other than those derived 
from sources within the United States as 
provided in section 119 (a) (2); 

<3> Compensation for labor or per¬ 
sonal services performed without the 
United States (for the treatment of com¬ 
pensation for labor or personal services 
performed partly within the United 
States and partly without the United 
States, see section 19.119-4); 

(4) Rentals or royalties derived from 
property, without the United States or 
from any interest in such property, in¬ 
cluding rentals or royalties for the use of 
or for the privilege of using without the 
United States, patents, copyrights, secret 
processes and formulas, good will, trade¬ 
marks, trade brands, franchises; and 
other like property (see section 19.119- 
5); and 

< 5) Gain derived from the sale of real 
property located without the United 
Slides (see sections 111 to 113, inclu¬ 
sive).* 

§ 19.119-3 Sale of personal property. 
Income derived, from the purchase and 
sale of personal property shall be treated 
a. derived entirely from the country in 
which sold, except that income derived 
from the purchase of personal property 
within a possession of the United States 
and its sale within the United States shall 
be treated as derived partly from sources 
within and partly from sources without 
the United States. A possession of the 
United States constitutes a “country,” 
within the meaning of this section, sep¬ 
arate and distinct from the United States. 
Hence income derived from the purchase 
of personal property within the United 
States and its sale within a possession of 
the United States shall be treated as de¬ 
rived entirely from within a possession of 
the United States. The word “sold” in¬ 
cludes “exchanged.” The “country in 
which sold” ordinarily means the place 
where the property is marketed. This 
section does not apply to income from the 
sale of personal property produced (in 
whole or in part) by the taxpayer within 
and sold without the United States or 
produced (in whole or in part) by the 
taxpayer without and sold within the 
United States. (See section 19.119-12 .) • 


§ 19.119-9 Deductions in general. The 
deductions provided for in chapter 1 shall 
be allowed to nonresident alien individ¬ 
uals and foreign corporations engaged in 
trade or business within the United States 
or having an office or place of business 
therein, and to citizens of the United 
States and domestic corporations entitled 
to the benefits of section 251, only if and 
to the extent provided in sections 213, 
215, 232, 233, and 251.* 

§ 19.119-10 Apportionment of deduc¬ 
tions. From the items specified in sec¬ 
tions 19.119-1 to 19.119-6, inclusive, as 
being derived specifically from sources 
within the United States there shall be 
deducted the expenses, losses, and other 
deductions properly apportioned or allo¬ 
cated thereto and a ratable part of any 
other expenses, losses, or deductions 
which cannot definitely be allocated to 
some item or class of gross income. The 
remainder shall be included in full as net 
income from sources within the United 
States. The ratable part is based upon 
the ratio of gross income from sources 
within the United States to the total 
gross income. 

Example. A nonresident alien individ¬ 
ual (engaged in trade or business within 
the United States or having an office or 
place of business therein) whose taxable 
year is the calendar year, derived gross 
income from all sources for 1939 of $180,- 
000, including therein: 

Interest on bonds oX a domestic cor¬ 
poration_$9,000 

Dividends on stock of a domestic cor¬ 
poration- 4,000 

Royalty for the use of patents within 

the United States_12.000 

Gain from sale of real property located 

within the United 8tates-11,000 

Total_-_ 36.000 

that is, one-fifth of the total gross income 
was from sources within the United 
States. The remainder of the gross in¬ 
come was from sources without the 
United States, determined under sec¬ 
tion 19.119-7. 

The expenses of the taxpayer for the 
year amounted to $78,000. Of these ex¬ 
penses the amount of $8,000 is prop¬ 
erly allocated to income from sources 
within the United States and the amount 
of $40,000 is properly allocated to in¬ 
come from sources without the United 
States. 

The remainder of the expenses, $30,- 
000, cannot be definitely allocated to any 
class of income. A ratable part thereof, 
based upon the relation of gross income 
from sources within, the United States 
to the total gross income, shall be de¬ 
ducted In computing net income from 
sources within the United States. Thus, 
there are deducted from the $36,000 of 
gross income from sources within the 
United States expenses amounting to 
$14,000 (representing $8,000 properly ap¬ 
portioned to the income from sources 
within the United States and $6,000, a 
ratable part (one-fifth) of the expenses 
which could not be allocated to any item 


or class of gross income). The remain¬ 
der, $22,000, is the net income from 
sources within the United States.* 

5 19.119-11 Other income from 
sources urithin the United States. Items 
of gross income other than those speci¬ 
fied in section 119 (a) and (c) shall be 
allocated or apportioned to sources with¬ 
in or without the United States, as pro¬ 
vided in section 119 (e). 

The income derived from the owner¬ 
ship or operation of any farm, mine, oil 
or gas well, other natural deposit, or 
timber, located within the United States, 
and from the sale by the producer of 
the products thereof within or without 
the United States, shall ordinarily be in¬ 
cluded in gross income from sources 
within the United States. If, however, 
it is shown to the satisfaction of the 
Commissioner that due to the peculiar 
conditions of production and sale in a 
specific case or for other reasons all of 
such gross income should not be allo¬ 
cated to sources within the United 
States, an apportionment thereof to 
sources within the United States and to 
sources without the United States shall 
be made as provided in section 19.119-12. 

Where items of gross income are sep¬ 
arately allocated to sources within the 
United States, there shall be deducted 
therefrom, in computing net income, the 
expenses, losses, and other deductions 
properly apportioned or allocated there¬ 
to and a ratable part of other expenses, 
losses, or other deductions which can¬ 
not definitely be allocated to some item 
or class of gross income.* 

§ 19.119-12 Income from the sale of 
personal property derived from sources 
partly r urithin and partly without the 
United States. Items of gross income 
not allocated by sections 19.119-1 to 
19.119-8, inclusive, or section 19.119-11, 
to sources within or without the. United 
States shall (unless unmistakably from 
a source within or a source without the 
United States) be treated as derived 
from sources partly within and partly 
without the United States. Such in¬ 
come derived from the sale of personal 
property may be divided into two classes: 
(A) income derived from sources partly 
within the United States and partly 
within a foreign country, and (B) in¬ 
come derived from sources partly within 
the United States and partly within a 
posession of the United States. 

A. The portion of such income derived 
from sources partly within the United 
States and partly within a foreign coun¬ 
try which is attributable to sources with¬ 
in the United States shall be determined 
according to the following rules and 
cases: 

Personal property produced and sold. 
Gross income derived from the sale of 
personal property produced (in whole 
or in part) by the taxpayer within the 
United States and sold within a foreign 
country, or produced (in whole or in 
part) by the taxpayer within a foreign 
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country and sold within the United 
States shall be treated as derived partly 
from sources within the United States 
and partly from sources within a foreign 
country under one of the cases set forth 
below. As used herein the word “pro¬ 
duced” includes created, fabricated, man¬ 
ufactured, extracted, processed, cured, or 
aged. 

Case 1 A. Where the manufacturer or 
producer regularly sells part of his out¬ 
put to wholly independent distributors 
or other selling concerns in such a way 
as to establish fairly an independent 
factory or production price—or shows 
to the satisfaction of the Commissioner 
that such an independent factory or pro¬ 
duction price has been otherwise estab¬ 
lished—unaffected by considerations of 
tax liability, and the selling or distribut¬ 
ing branch or department of the business 
is located in a different country from 
that irf which the factory is located or 
the production carried on. the net in¬ 
come attributable to sources within the 
United States shall be computed by an 
accounting which treats the products as 
sold by the factory or productive depart¬ 
ment of the business to the distributing 
or selling department at the independent 
factory price so established. In all such 
cases the basis of the accounting shall 
be fully explained in a statement at¬ 
tached to the return. 

Case 2 A. Where an independent fac¬ 
tory or production price has not been 
established as provided under case 1 A, 
the net income shall first be computed 
by deducting from the gross income de¬ 
rived from the sale of personal prop¬ 
erty produced (in whole or in part) by 
the taxpayer within the United States 
and sold within a foreign country or 
produced (in whole or in part) by the 
taxpayer within a foreign country and 
sold within the United States, the ex¬ 
penses, losses, or other deductions prop¬ 
erly apportioned or allocated thereto 
and a ratable part of any expenses, 
losses, or other deductions which cannot 
definitely be allocated to some item or 
class of gross income. Of the amount 
of net income so determined, one-half 
shall be apportioned in accordance with 
the value of the taxpayer’s property 
within the United States and within the 
foreign country, the portion attributable 
to sources within the United States being 
determined by multiplying such one-half 
by a fraction the numerator of which 
consists of the value of the taxpayer’s 
property within the United States, and 
the denominator of w r hich consists of 
the value of the taxpayer’s property 
both within the United States and 
within the foreign country. The re¬ 
maining one-half of such net income 
shall be apportioned in accordance with 
the gross sales of the taxpayer within 
the United States and within the foreign 
country, the portion attributable to 
sources within the United States being 
determined by multiplying such one-half 
by a fraction the numerator of which 
consists of the taxpayer’s gross sales for 


the taxable year or period within the 
United States, and the denominator of 
which consists of the taxpayer’s gross 
sales for the taxable year or period both 
within the United States and within the 
foreign country. The term “gross sales 
of the taxpayer within the United 
States’’ means the gross sales made dur¬ 
ing the taxable year which were princi¬ 
pally secured, negotiated, or effected by 
employees, agents, offices, or branches 
of the taxpayer’s business resident or 
located in the United States. The term 
“gross sales” as used in this paragraph 
refers only to the sales of personal prop¬ 
erty produced (in whole or in part) by 
the taxpayer within the United States 
and sold within a foreign country or 
produced (in whole or in part) by the 
taxpayer within a foreign country and 
sold within the United States, and the 
term “property” includes only the prop¬ 
erty held or used to produce income 
which is derived from such sales. Such 
property should be taken at its actual 
value, which in the case of property val¬ 
ued or appraised for purposes of in¬ 
ventory, depreciation, depletion, or other 
purposes of taxation shall be the highest 
amount at which so valued or appraised, 
and which in other cases shall be 
deemed to be its book value in the ab¬ 
sence of affirmative evidence showing 
such value to be greater or less than 
the actual value. The average value 
during the taxable year or period shall 
be employed. The average value of 
property as above prescribed at the be¬ 
ginning and end of the taxable year or 
period ordinarily may be used, unless by 
reason of material changes during the 
taxable year or period such average does 
not fairly represent the average for 
such year or period, in which event the 
average shall be determined upon a 
monthly or daily basis. Bills and ac¬ 
counts receivable shall (unless satisfac¬ 
tory reason for a different treatment is 
shown) be assigned or allocated to the 
United States w'hen the debtor resides 
in the United States, unless the taxpayer 
has no office, branch, or agent in the 
United States. 

Case 3 A. Application for permission 
to base the return upon the taxpayer’s 
books of account will be considered by 
the Commissioner in the case of any 
taxpayer who, in good faith and unaf¬ 
fected by considerations of tax liability, 
fegularly employs in his books of ac¬ 
count a detailed allocation of receipts 
and expenditures which reflects more 
clearly than the processes or formulas 
herein prescribed, the income derived 
from sources within the United States. 

B. The portion of such income derived 
from sources partly within the United 
States and partly within a possession of 
the United States which is attributable 
to sources within the United States shall 
be determined according to the following 
rules and cases: 

Personal property produced and sold. 
Gross income derived from the sale of 


personal property produced (in whole or 
in part) by the taxpayer within the 
United States and sold within a posses¬ 
sion of the United States, or produced 
(in whole or in part) by the taxpayer 
within a possession of the United States 
and sold within the United States shall 
be treated as derived partly from sources 
within the United States and partly from 
sources within a possession of the United 
States under one of the cases set forth 
below. As used herein the word “pro¬ 
duced” includes created, fabricated, 
manufactured, extracted, processed] 
cured, or aged. 

Case 1 B. Same as case 1 A. 

Case 2 B. Where an independent fac¬ 
tory or production price has not been 
established as provided under case 1 A, 
the net income shall first be computed 
by deducting from the gross income de¬ 
rived from the sale of personal property 
produced (in whole or in part) by the 
taxpayer within the United States and 
sold within a possession of the United 
States, or produced (in whole o: in part) 
by the taxpayer within a possession of 
the United States and sold within the 
United States, the expenses, losses, or 
other deductions properly apportioned or 
allocated thereto and a ratable part of 
any expenses, losses, or other deductions 
which cannot definitely be allocated to 
some item or class of gross income. Of 
the amount of net income so determined, 
one-half shall be apportioned in accord¬ 
ance with the value of the taxpayer’s 
property within the United States and 
within the possession of the United 
States, the portion attributable to sources 
within the United States being deter¬ 
mined by multiplying such one-half by 
a fraction the numerator of which con¬ 
sists of the value of the taxpayer’s prop¬ 
erty within the United States, and the 
denominator of which consists of the 
value of the taxpayer’s property both 
within the United States and within the 
possession of the United States. The re¬ 
maining one-half of such net income 
shall be apportioned in accordance with 
the total business of the taxpayer within 
the United States and within the posses¬ 
sion of the United States, the portion at¬ 
tributable to sources within the United 
States being determined by multiplying 
such one-half by a fraction the numera¬ 
tor of which consists of the amount of 
the taxpayer’s business for the taxable 
year or period within the United States, 
and the denominator of which consists of 
the amount of the taxpayer’s business for 
the taxable year or period both within the 
United States and within the possession 
of the United States. The “business of 
the taxpayer” as that term is used in this 
paragraph shall be measured by the 
amounts which the taxpayer paid out 
during the taxable year or period for 
wages, salaries, and other compensation 
of employees and for the purchase of 
goods, materials, and supplies consumed 
in the regular course of business, plus 
the amounts received during the taxable 
year or period from gross sales, such ex- 
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penses. purchases, and gross sales being 
limited to those attributable to the pro¬ 
duction (in whole or in part) of personal 
property within the United States and 
its sale within a possession of the United 
States or to the production (in whole or 
in part), of personal property within a 
possession of the United States and its 
sale within the United States. The term 
“property” as used in this paragraph in¬ 
cludes only the property held or used to 
produce income which is derived from 
such sales. 

Case 3 B. Same as case 3 A. 

Personal property purchased and sold . 
Gross income derived from the purchase 
of personal property within a possession 
of the United States and its sale within 
the United States shall be treated as 
derived partly from sources within the 
United States and partly from sources 
within a possession of the United States 
under one of the following cases: 

Case I B. The net income shall first be 
computed by deducting from such gross 
income the expenses, losses, and other 
deductions properly apportioned or allo¬ 
cated thereto and a ratable part of any 
expenses, losses, or other deductions 
which cannot definitely be allocated to 
some item or class of gross income. The 
amount of net income so determined 
shall be apportioned in accordance with 
the total business of the taxpayer within 
the United States and within the posses¬ 
sion of the United States, the portion at¬ 
tributable to sources within the United 
States being that percentage of such net 
income which the amount of the taxpay¬ 
er’s business for the taxable year or 
period within the United States bears to 
the amount of the taxpayer's business 
for the taxable year or period both 
within the United States and within the 
possession of the United States. The 
“business of the taxpayer” as that term 
is used in this paragraph shall be meas¬ 
ured by the amounts which the taxpayer 
paid out during the taxable year or 
period for wages, salaries, and other 
compensation of employees and for the 
purchase of goods, materials, and sup¬ 
plies sold or consumed in the regular 
course of business, plus the amount re¬ 
ceived during the taxable year or period 
from gross sales, such expenses, pur¬ 
chases, and gross sales being limited to 
those attributable to the purchase of 
personal property within a possession of 
the United States and its sale within the 
United States. 

Case II B. Same as case 3 A.* 

§ 19.119-13 Transportation service. 
A foreign corporation carrying on the 
business of transportation service be¬ 
tween points in the United States and 
points outside the United States derives 
income partly from sources within and 
partly from sources without the United 
States. 

(1) The gross income from sources 
within the United States derived from 
such services shall be determined by tak¬ 
ing such a portion of the total gross 


revenues therefrom as (a) the sum of 
the costs or expenses of such transpor¬ 
tation business carried on by the tax¬ 
payer within the United States and a 
reasonable return upon the property used 
in its transportation business while with¬ 
in the United States bears to (b) the 
sum of the total costs or expenses of 
such transportation business carried on 
by the taxpayer and a reasonable return 
upon the total property used in such 
transportation business. Revenues from 
operations incidental to transportation 
services (such as the sale of money 
orders) shall be apportioned on the same 
basis as direct revenues from transpor¬ 
tation services. 

In allocating the total costs or ex¬ 
penses incurred in such transportation 
business, costs or expenses incurred in 
connection with that part of the serv¬ 
ices which was wholly rendered in the 
United States should be assigned to the 
cost of transportation business within 
the United States. For example, ex¬ 
penses of loading and unloading in the 
United States, rentals, office expenses, 
salaries, and wages wholly incurred for 
services rendered to the taxpayer in the 
United States belong to this class. Costs 
and expenses incurred in connection 
with services rendered partly within and 
partly without the United States may 
be prorated on a reasonable basis be¬ 
tween such services. For example, ship 
wages, charter money, insurance, and 
supplies chargeable to voyage expenses 
should ordinarily be prorated for each 
voyage on the basis of the proportion 
which the number of days the ship was 
within the territorial limits of the United 
States bears to the total number of 
days on the voyage, and fuel consumed 
on each voyage may be prorated on the 
basis of the proportion which the num¬ 
ber of miles sailed within the territorial 
limits of the United States bears to the 
total number of miles sailed on the voy¬ 
age. Income, war-profits, and excess- 
profits taxes should not be regarded as 
costs or expenses for the purpose of de¬ 
termining the proportion of gross income 
from sources within the United States; 
and for such purpose, interest and other 
expenses for the use of borrowed capital 
should not be taken into the cost of 
services rendered, for the reason that 
the return upon the property used meas¬ 
ures to the extent to which such bor¬ 
rowed capital is the source of the in¬ 
come. For other expenses entering into 
the cost of services, only jsuch expenses 
as are allowable deductions under the 
Internal Revenue Code should be taken. 

The value of the property used should 
be determined upon the basis of cost 
less depreciation. Eight percent may 
ordinarily be taken as a reasonable rate 
of return to apply to such property. The 
property taken should be the average 
property employed in the transportation 
service between points in the United 
States and points outside the United 
States during the taxable year. Cur¬ 


rent assets should be decreased by cur¬ 
rent liabilities and allocated to services 
between the United States and foreign 
countries and to other services. The 
part allocated to services between the 
United States and foreign countries 
should be based on the proportion which 
the gross receipts from such services 
bear to the gross receipts from all 
services. The amount so allocated to 
services between the United States and 
foreign countries should be further al¬ 
located to services rendered within the 
United States and to services rendered 
without the United States. The por¬ 
tion allocable to services rendered 
within the United States should be based 
on the proportion which the expenses in¬ 
curred within the territorial limits of 
the United States bear to the total ex¬ 
penses incurred in services between the 
United States and foreign countries. 
For ships the average should be de¬ 
termined upon a daily basis for each 
ship and the amount to be apportioned 
for each ship as assets employed within 
the United States should be computed 
upon the proportion which the number 
of days the ship was within the terri¬ 
torial limits of the United States bears 
to the total number of days the ship 
was in service during the taxable period. 
For other assets employed in the trans¬ 
portation business, the average of the 
assets at the I.: ginning and end of the 
taxable period ordinarily may be taken, 
but if the average so obtained dees not, 
by reason of material changes during 
the taxable year, fairly represent the 
average for such year either for the as¬ 
sets employed in the transportation busi¬ 
ness in the United States or in total, 
the average must be determined upon a 
monthly or daily basis. 

(2) In computing net income from 
sources within the United States there 
shall be allowed as deductions from the 
gross income as determined in accord¬ 
ance with paragraph (1), (a) the ex¬ 
penses of the transportation business 
carried on within the United States as 
determined under paragraph (1), and 
<b) the expenses determined in accord¬ 
ance with paragraphs (3) and (4). 

(3) Interest and income, war-profits, 
and excess-profits taxes should be ex¬ 
cluded from the apportionment process, 
as explained in paragraph (1); but for 
the purpose of computing net income 
there may be deducted from the gross 
income from sources within the United 
States, after the amount of such gross 
income has been determined, a ratable 
part (a) of all interest (deductible under 
section 23 <b)), and (b) of all income, 
war-profits, and excess-profits taxes 
(deductible under section 23 (c) and 
(d)) , paid or accrued in respect of the 
business of transportation service be¬ 
tween points in the United States and 
points outside the United States. Such 
ratable part should ordinarily be based 
upon the ratio of gross income from 
sources within the United States to the 
total gross income from such transpor¬ 
tation service. 
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(4) If a foreign corporation subject to 
this section is also engaged in a business 
other than that of providing transporta¬ 
tion service between points in the United 
States and points outside the United 
States, the costs and expenses (including 
taxes) properly apportioned or allocated 
to such other business should be excluded 
both from the deductions and from the 
apportionment process prescribed in 
paragraph (1); but, for the purpose of 
determining net income, a ratable part 
of any general expenses, losses, or deduc¬ 
tions, which cannot definitely be al¬ 
located to some item or class of gross 
income, may be deducted from the gross 
income from sources within the United 
States after the amount of such gross 
income has been determined. Such 
ratable part should ordinarily be based 
upon the ratio of gross income from 
sources within the United States to the 
total gross income. 

(5) Application for permission to base 
the return upon the taxpayer’s books of 
account will be considered by the Com¬ 
missioner in the case of any taxpayer 
subject to tills section, who, in good faith 
and unaffected by considerations of tax 
liability, regularly employs in his books 
of account a detailed allocation of re¬ 
ceipts and expenditures which reflects 
more clearly than the process prescribed 
in paragraphs (1) to (4). inclusive, the 
income derived from sources within the 
United States.* 

§ 19.119-14 Telegraph and cable serv¬ 
ice. A foreign corporation carrying on 
the business of transmission of telegraph 
or cable messages between points in the 
United States and points outside the 
United States derives income partly from 
sources within and partly from sources 
without the United States. 

(D Gross income. The gross income 
from sources within the United States 
derived from such services shall be deter¬ 
mined by adding (a) its gross revenues 
derived from messages originating in the 
United States and (b) amounts collected 
abroad on collect messages originating in 
the United States and deducting from 
such sum amounts paid or accrued for 
transmission of messages beyond the 
company’s own circuit. Amounts received 
by the company in the United States with 
respect to collect messages originating 
without the United States shall be ex¬ 
cluded from gross income. 

(2) Net income. In computing net in¬ 
come from sources within the United 
States there shall be allowed as deduc¬ 
tions from gross income determined in 
accordance with paragraph (1), (a) all 
expenses incurred in the United States 
(not including any general overhead ex¬ 
penses) incident to the carrying on of 
the business in the United States, (b) all 
direct expenses incurred abroad in the 
transmission of messages originating in 
the United States (not including any 
general overhead expenses or mainte¬ 
nance, repairs, and depreciation of 


cables and not including any amount al¬ 
ready deducted in computing gross in¬ 
come), (c) depreciation of property 
(other than cables) located in the 
United States and used in the trade or 
business therein, and (d) a proportion¬ 
ate part of the general overhead ex¬ 
penses (not including any items incurred 
abroad corresponding to those enumer¬ 
ated in (a), (b), and (c)) and of main¬ 
tenance, repairs, and depreciation of 
cables of the entire cable system of the 
enterprise based on the ratio which the 
number of words originating in the 
United States bears to the total words 
transmitted by the enterprise.* 

§ 19.119-15 Computation of income. 
If a taxpayer has gross income from 
sources within or without the United 
States as defined by section 119 (a) or 
(c) together with gross income derived 
partly from sources within and partly 
from sources without the United States, 
the amounts thereof, together with the 
expenses and investment applicable 
thereto, shall be segregated, and the net 
income from sources within the United 
States shall be separately computed 
therefrom.* 

Sec. 120. Unlimited deduction for char¬ 
itable AND OTHER CONTRIBUTIONS. 

In the case of an individual if in the taxa¬ 
ble year and in each of the ten preceding tax¬ 
able years the amount of the contributions 
or gifts described in section 23 (o) (or cor¬ 
responding provisions of prior revenue Acts) 
plus the amount of income, war-profits, or 
excess-profits taxes paid during such year in 
respect of preceding taxable years, exceeds 
90 per centum of the taxpayer’s net Income 
for each such year, as computed without the 
benefit of the applicable subsection, then the 
15 per centum limit imposed by section 23 
(o) shaU not be applicable. 

Sec. 121. Deduction of dividends paid on 

CERTAIN PREFERRED STOCK OF CERTAIN CORPO¬ 
RATIONS. 

In computing the net income of any na¬ 
tional banking association, or of any bank or 
trust company organized under the laws of 
any State, Territory, possession of the United 
States, or the Canal Zone, or of any other 
banking corporation engaged in the business 
of Industrial banking and under the super¬ 
vision of a State banking department or of 
the Comptroller of the Currency, or of any 
incorporated domestic insurance company, 
there shall be allowed as a deduction from 
gross income, in addition to deductions other¬ 
wise provided for in this chapter, any divi¬ 
dend (not including any distribution in 
liquidation) paid, within the taxable year, 
to the United States or to any instrumen¬ 
tality thereof exempt from Federal income 
taxes, on the preferred stock of the corpora¬ 
tion owned by the United States or such in¬ 
strumentality. The amount allowable as a 
deduction under this section shall be de¬ 
ducted from the basic surtax credit otherwise 
computed under section 27 (b). 

Sec. 211. Net operating losses. (Revenue 
Act of 1939.) 

• • • * • « 

(b) The Internal Revenue Code is amended 
by inserting after section 121 the following 
new section: 

“Sec. 122. Net operating loss deduction. 

“(a) Definition of net operating loss. As 
used in this section, the term ’net operating 
Ices’ means the excess of the deductions al¬ 
lowed by this clmpter over the gross income, 
with the exceptions and limitations provided 
in subsection (d). 


“(b) Amount of carry-over. The term ‘net 
operating loss carry-over’ means In the cate 
of any taxable year the sum of: 

“(1) The amount, if any. of the net oper¬ 
ating loss for the first preceding taxable 
year: and 

“(2) The amount of the net operating loss 
if any. for the second preceding taxable year 
reduced by the excess, if any. of the net 
income (computed with the exceptions and 
limitations provided in subsection (d) (l), 

(2) . (3), and (4)) for the first precedin’ 
taxable year over the net operating loss for 
the third preceding taxable year. 

“(c) Amount of net operating loss deduc¬ 
tion. The amount of the net operating loss 
deduction shall be the amount of the net 
operating loss carry-over reduced by the 
amount, if any, by which the net Income 
(computed with the exceptions and limita¬ 
tions provided in subsection (d) (1), (2), 

(3) . and (4)) exceecte, in the case of a tax¬ 
payer other than a corporation, the net in¬ 
come (computed without such deduction), 
or, in the case of a corporation, the normal - 
tax net income (computed without such 
deduction); 

“(d) Exceptions and limitations. The ex¬ 
ceptions and limitations referred to in sub¬ 
sections (a), (b). and (c) shall be as follows: 

“(1) The deduction for depletion shall not 
exceed the amount which would be allow¬ 
able if computed without reference to dis¬ 
covery value or to percentage depletion under 
section 114 (b) (2), (3). or (4): 

“(2) There shall be included in computing 
gross income the amount of interest received 
which is wholly exempt from the taxes im¬ 
posed by this chapter, decreased by the 
amount of interest paid or accrued which is 
not allowed as a deduction by section 23 
(b). relating to interest cn Indebtedness in¬ 
curred or continued to purchase or carry 
certain tax-exempt obligations; 

“(3) No net operating loss deduction shall 
be allowed; 

“(4) Long-term capital gains and long¬ 
term capital losses shall be taken into ac¬ 
count without regard to the provisions of 
section 117 (b). As so computed the amount 
deductible on account of long-term capital 
losses shall not exceed the amount includ¬ 
ible on account of the long-term capital 
gains, and the amount deductible on account 
of short-term capital losses shall not exceed 
the amount includible on account of the 
short-term capital gains; 

“(5) Deductions otherwise allowed by law 
not attributable to the operation of a trade 
or business regularly carried cn by the tax¬ 
payer shall (In the case of a taxpayer other 
than a corporation) be allowed only to the 
extent of the amount of the gross Income 
not derived from such trade or business. 
For the purposes of this paragraph deduc¬ 
tions and gross income shall be computed 
with the exceptions and limitations specified 
in paragraphs (1) to (4) of this subsection. 

“(e) No carry-over from year prior to 1939. 
As used in this section, the terms ’third pre¬ 
ceding taxable year’, ‘second preceding tax¬ 
able year’, and 'first preceding taxable year’ 
do not include any taxable year beginning 
prior to January 1, 1939.” 

• ♦ • • • , 

§ 19.11-1 Net operating loss deduc- 
tion . 

(a) General. Section 122 provides 
the rules for the computation of the net 
operating loss deduction allowed by sec¬ 
tion 23 (s). The net operating loss de¬ 
duction is the net operating loss carry¬ 
over reduced by certain adjustments to 
prevent the deduction of losses absorbed 
by income not taxed. In general, the 
net operating loss carry-over is the sum 
of the net operating losses, if any, for 
the two preceding taxable years. If 
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there is net income (computed as pro¬ 
vided in section 122) in the first preced¬ 
ing taxable year, the net operating loss 
for the second preceding taxable year is 
reduced to the extent such loss has been 
absorbed by such net income. 

The net operating loss deduction is 
first available in a taxable year begin¬ 
ning after December 31. 1939. Since the 
first taxable year from which a net oper¬ 
ating loss may be carried over is one 
beginning after December 31, 1938, ordi¬ 
narily the carry-over to a taxable year 
beginning after December 31, 1939, and 
before January 1, 1941. will be onhr a 
l-year carry-over. The only exception 
is in the case of the intervention of more 
than one complete taxable period be¬ 
tween December 31. 1938, and the begin¬ 
ning of such taxable year. For the pur¬ 
pose of ascertaining the first, second, or 
third preceding taxable year, a frac¬ 
tional part of a year which is a taxable 
year under section 48 (a) is a preceding 
taxable year. 

Every taxpayer claiming a net oper¬ 
ating loss deduction for any taxable year 
shall file with his return for such year a 
concise statement setting forth the 
amount of the net operating loss deduc¬ 
tion claimed and all material and per 
tinent facts relative thereto, including a 
detailed schedule showing the computa 
tion of the net operating loss deduction. 

(b) Steps in computation of net oper¬ 
ating loss deduction. There are three 
steps in the ascertainment of the net 
operating loss deduction. The first is 
the determination of the net operating 
loss, if any, for the two preceding taxable 
years. The second is the computation 
of the net operating loss carry-over. The 
third is the conversion of the net operat¬ 
ing loss carry-over into the net operating 
loss deduction.* 

§ 19.122-2 Computation of net oper¬ 
ating loss in case of corporation. A net 
operating loss is sustained by a.corpora¬ 
tion in any taxable year if and to the 
extent that, for such year, there is an 
excess of deductions allowed by chapter 
1 over gross income, both computed with 
the following exceptions and limitations: 

(1) The deduction for depletion shall 
not exceed the amount which would be 
allowable if computed without reference 
to discovery value or to percentage de¬ 
pletion under section 114 (b) (2), (3) 
or (4); 

(2) There shall be included in com¬ 
puting gross income the amount of in¬ 
terest received which is wholly exempt 
from the taxes imposed by chapter 1 
decreased by the amount of interest paid 
or accrued which is not allowed as a de¬ 
duction by section 23 (b), relating to in 
terest on indebtedness incurred or con¬ 
tinued to purchase or carry certain tax- 
exempt obligations; 

(3) No net operating loss deduction 
shall be allowed; and 

<4) The amount deductible on account 
of long-term capital losses shall not ex¬ 


ceed the amount includible on account 
of the long-term capital gains, and the 
amount deductible on account of short¬ 
term capital losses shall not exceed the 
amount includible on account of the 
short-term capital gains. 

The application of this section may be 
illustrated by the following example: 

Example: For the year 1940 the X 
Corporation, which makes its income tax 
returns on the calendar year basis, has 
gross income as defined in section 22 of 
$400,000 and deductions allowed by sec¬ 
tion 23 of $600,000. exclusive of any net 
operating loss deduction. Included in 
gross income are long-term capital gains 
of $50,000 and short-term capital gains 
of $25,000. Included among the deduc¬ 
tions are long-term capital losses cf 
$60,000 and short-term capital losses of 
$25,000. The X Corporation also de¬ 
ducted $75,000 for depletion on a per¬ 
centage basis. If depletion had been 
computed without reference to percent¬ 
age depletion, the amount of such de¬ 
duction would have been $5,000. For 
1940 the X Corporation also had $35,000 
of wholly tax-exempt interest, and paid 
$15,000 in interest on indebtedness in¬ 
curred to carry the obligations from 
which such tax-exempt interest was de¬ 
rived. 

On the basis of these facts the X Cor¬ 
poration has a net operating loss for the 
year 1940 of $100,000, computed as fol¬ 
lows: 

(1) Deductions for 1940-$600,000 

Less: 

(2) Excess of percentage 

depletion over cost 
($7 5,000 minus 
$5.000) _ $70,000 

(3) Excess of long-term 

capital losses over 
gains ($60,000 minus 
$50.000) .. 10.000 

(4) Sum of items (2) and (3)- 80.000 


(5) Deductions adjusted as re¬ 

quired by section 122 (d) 

(item (1) minus item (4)). 520.000 

(6) Gross income for 

1940.- $400,000 

(7) Plus tax-exempt in¬ 

terest minus inter¬ 
est paid ($35,000 
minus $15.000)_ 20,000 

(8) Gross income adjusted as re¬ 

quired by section 122 (d) 

(item (6) plus item (7))—. 420.000 


(9) Net operating loss for 1940 

(item (5) minus item (8))— 100,000 

* 

§ 19.122-3 Computation of net oper¬ 
ating loss in case of a taxpayer other 
than a corporation.—(a) General. A 
net operating loss is sustained by a tax¬ 
payer other than a corporation in any 
taxable year if and to the extent that, 
for such year, there is an excess of de¬ 
ductions allowed by chapter 1 over gross 
income, both computed with the follow¬ 
ing exceptions and limitations: 

(1) The deduction for depletion shall 
not exceed the amount which would be 
allowable if computed without reference 


to discovery value or to percentage de¬ 
pletion under section 114 (b) (2), (3), or 

(4); 

(2) There shall be included in com¬ 
puting gross income the amount of in¬ 
terest received which is wholly exempt 
from the taxes imposed by chapter 1, 
decreased by the amount of Interest paid 
or accrued which is not allowed as a 
deduction by section 23 (b). relating to 
interest on indebtedness incurred or 
continued to purchase or carry certain 
tax-exempt obligations; 

(3) No net operating loss deduction 
shall be allowed; 

(4) Long-term capital gains and long¬ 
term capital losses shall be taken into 
account without regard to the percent¬ 
age provisions of section 117 (b); 

(5) The amount deductible on ac¬ 
count of business long-term and short¬ 
term capital losses shall not exceed the 
amount includible on account of the 
business long-term and short-term cap¬ 
ital gains, respectively, plus an allocable 
portion of any non-business long-term 
and short-term capital gains, computed 
in accordance with paragraph (c) of 
this section; 

(6) The amount deductible on ac¬ 
count of non-business long-term and 
short-term capital losses shall not ex¬ 
ceed the amount includible on account 
of non-business long-term and short¬ 
term capital gains, respectively; and 

(7) Ordinary non-business deductions 
(i. e., exclusive of capital losses) shall 
be allowed only to the extent of the 
amount of ordinary non-business gross 
income (i. e.. exclusive of capital gains), 
plus the excess, if any, of non-business 
long-term and short-term capital gains 
over non-business long-term and short¬ 
term capital losses, respectively. 

(b) Treatment of net short-term cap¬ 
ital loss carry-over. Because of the dis¬ 
tinction between business and non-busi¬ 
ness capital gains and losses, a tax¬ 
payer who has a net short-term capital 
loss carry-over from the preceding tax¬ 
able year, includible among his short¬ 
term capital losses for the current taxa¬ 
ble year by virtue of section 117 (e), 
must determine how much of such net 
short-term capital loss carry-over is a 
business and how much is a non-busi¬ 
ness short-term capital lpss. In order 
to make this determination, the taxpayer 
must first ascertain what proportion of 
the net short-term capital lass for the 
preceding taxable year was attributable 
to an excess of business short-term cap¬ 
ital losses ov.er business short-term cap¬ 
ital gains for such year, and what pro¬ 
portion was attributable to an excess of 
non-business short-term capital losses 
over non-business short-term capital 
gains. The same proportions of the net 
short-term capital loss carry-over from 
such preceding taxable year shall be 
treated as a business short-term capital 
loss and a non-business short-term cap¬ 
ital loss, respectively. 
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The effect of this paragraph may be 
illustrated by the following examples: 

Example (f). Without considering 
any short-term capital loss carry-over to 
the taxable year 1939. A. an individual, 
has the following short-term capital 
gains and losses for such taxable year: 

Business short-term capital gains of 
$1,000 and non-business short-term cap¬ 
ital gains of $500. business short-term 
capital losses of $1,600 and non-business 
short-term capital losses of $600. A’s 
net short-term capital loss for the tax¬ 
able year 1939 is $700, computed as 
follows: 

Short-term capital losses ($1,600 plus 


$600)_____ $2,200 

Less: Short-term capital gains ($1,000 
plus $500).—. 1. 500 


Net short-term capital loss for 

1939 .... 700 


Since the business short-term capital 
losses exceeded the business short-term 
capital gains by $600 ($1,600 minus 
$1,000), $600 of the $700 net short-term 
capital loss is attributable to such ex¬ 
cess. Similarly, $100 is attributable to 
an excess of non-business short-term 
capital losses over non-business short¬ 
term capital gains. Assuming that the 
net short-term capital loss carry-over 
to 1940 from 1939 is also $700, then the 
same amounts will be treated as busi¬ 
ness and non-business short-term cap¬ 
ital losses, respectively, i. e., $600 will be 
treated as a business short-term capital 
loss and $100 as a non-business short¬ 
term capital loss. 

Example (2). Assume the same facts 
as in the previous example except that 
the net short-term capital loss carry-over 
to 1940 from 1939 is only $350, because 
of the limitations contained in section 
117 (e). Since six-sevenths ($600) of 
the $700 net short-term capital loss for 
1939 was attributable to an excess of 
business short-term capital losses over 
gains and one-seventh ($100) was at¬ 
tributable to an excess of non-business 
short-term capital losses over gains, six- 
sevenths, or $300, of the $350 short¬ 
term capital loss carry-over from 1939 
to 1940 shall be treated as a business 
short-term capital loss, and one-seventh, 
or $50 shall be treated as a non-business 
short-term capital loss. 

(c) Determination of portion of non¬ 
business capital gains available for the 
deduction of business capital losses. In 
the computation of a net operating loss 
a taxpayer other than a corporation 
must first use his non-business long¬ 
term and short-term capital gains for 
the deduction of his non-business long¬ 
term and short-term capital losses, re¬ 
spectively. See section 19.122-3 (a) (6). 
Any amounts not necessary for this 
purpose shall then be used for the de¬ 
duction of any excess of ordinary non¬ 
business deductions over ordinary non¬ 
business gross income. See section 

19.122-3 (a) (7). The remainders, com¬ 


puted by applying the excess ordinary 
non-business deductions proportionately 
against the excess long-term and excess 
short-term capital gains, shall be treated 
as long-term and short-term capital 
gains, respectively, and may be used 
for the purpose of determining the de¬ 
ductibility of business long-term and 
short-term capital losses under section 

19.122-3 (a) (5). 

Example . A, an individual, has a total 
non-business gross income of $20,500. 
computed as follows: 

Ordinary gross Income_$7, 500 

Long-term capital gains_ 6. 000 

Short-term capital gains_ 7,000 

Total gross income_ 20,500 

He also has total non-business deduc¬ 
tions of $16,000, computed as follows: 

Ordinary deductions_$9,000 

Long-term capital losses_2,000 

Short-term capital losses_ 5, 000 

Total deductions_16,000 

In order to determine the portion of 
the non-business long-term and short¬ 
term capital gains available for the de¬ 
duction of business long-term and short¬ 
term capital losses there must first be 
deducted the amounts of the non-busi¬ 
ness long-term and short-term capital 
losses, respectively. It is then found 
that the excess long-term capital gains 
amount to $4,000 ($6,000 minus $2,000), 
and the excess short-term capital gains 
to $2,000 ($7,000 minus $5,000). Since 
the ordinary non-business deductions ex¬ 
ceed the ordinary non-business gross 
income by $1,500 ($9,000 minus $7,500), 
$1,500 'Of the $4,000 excess long-term 
and $2,000 excess short-term capital 
gains must be used to permit the allow¬ 
ance of such $1,500 under section 

19.122-3 (a) (7). Two-thirds of the 
$1,500 excess of ordinary deductions over 
ordinary gross income, i. e., $1,000, will 
therefore be deducted from the $4,000 of 
excess long-term capital gains, leaving 
$3,000 to be added to the business long¬ 
term capital gains for the purpose of 
determining the deductibility of any 
business long-term capital losses. Sim¬ 
ilarly, one-third of the $1,500 excess of 
ordinary deductions over ordinary gross 
income, i. e., $500, will be deducted 
from the $2,000 excess short-term cap¬ 
ital gains, leaving $1,500 to be added to 
the business short-term capital gains for 
the purpose of determining the deducti¬ 
bility of any business short-term capital 
losses. 

(d) Illustration of computation of net 
operating loss by a taxpayer other than 
a corporation . A, an individual who 
makes his income tax returns on a cal¬ 
endar year basis, has gross income of 
$483,000 and deductions (exclusive of a 
net operating loss deduction) of $600,000 
for 1940. Included in gross income are 
business long-term capital gains (as de¬ 
fined in section 117 (a) (4) of $25,000 
(amount of actual gain $50,000) on as¬ 
sets held for more than 24 months, and 


non-business income of $10,000. In¬ 
cluded among the deductions are a busi¬ 
ness long-term capital loss (as defined in 
section 117 (a) (5)) of $40,000 (amount 
of actual loss $60,000) on a capital asset 
held for 19 months, and deductions in¬ 
curred in transactions not connected 
with a trade or business of $12,000. A 
has no other items of income or deduc¬ 
tions to which section 122 (d) is ap¬ 
plicable. 

On the basis of these facts A has a net 
operating loss for 1940 of $100,000, com¬ 
puted as follows: 

(1) Deductions for 1940. exclusive 

of capital losses ($600,000 
minus 640.000) .. $560 000 

(2) Plus amount of actual capital 

loss ($60,000) to extent such 
amount does not exceed ac¬ 
tual capital gains ($50,000) 50.000 


(3) Sum of items (1) and (2) _ 610,000 

(4) Less excess of non-business de¬ 

ductions over non-business 
income ($12,000 minus 
$10,000)____ 2,000 


(5) Deductions adjusted as re¬ 

quired by section 122 (d) 

(item (3) minus item (4)) ._ 608.000 

(6) Gross income for 1940. $483. 000 

(7) Plus excess of long¬ 

term capital gains 
actually realized 
over amount pre¬ 
viously taken into 
account ($50,000 
minus $25,000)_ 25.000 


(8) Gross income adjusted as re¬ 

quired by section 122 (d) 

(item (6) plus item (7)) _ 508.000 

(9) Net operating loss for 1940 

(item (5) minus item (8))__ 100.000 

For treatment of depletion deductions 
and tax-free interest, see example in sec¬ 
tion 19.122-2. For treatment of net 
short-term capital loss carry-over, non¬ 
business capital gains and losses, and the 
portion of the non-business capital gains 
which may be used to permit the deduc¬ 
tion of business capital losses, see ex¬ 
amples in paragraphs (b) and (c) of 
this section.* 

§ 19.122-4 Computation of net operat¬ 
ing loss carry-over. The net operating 
loss carry-over is computed as follows: 

(1) If the taxpayer sustained a net 
operating loss in the first preceding tax¬ 
able year, the net operating loss carry¬ 
over is the sum of such net operating 
loss and the net operating loss, if any, 
for the second preceding taxable year. 

(2) If the taxpayer had net income for 
the first preceding taxable year, the net 
operating loss carry-over is the net op¬ 
erating loss, if any, for the second pre¬ 
ceding taxable year reduced by the ex¬ 
cess, if any, of the net income for the 
first preceding taxable year over the net 
operating loss, if any, for the third pre¬ 
ceding taxable year. If the third preced¬ 
ing taxable year began prior to January 1. 
1939, the net operating loss for the second 
preceding taxable year is reduced by the 
full amount of the net income for the 
first preceding taxable year, since no tax- 
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able year may be taken into account 
which began prior to January 1. 1939. 

( 3 ) n the taxpayer had neither net 
income nor a net operating loss for the 
first preceding taxable year, the net op¬ 
erating loss carry-over is the net operat¬ 
ing loss, if any. for the second preceding 
taxable year. 

For the purposes of this section a cor¬ 
poral ion shall compute its net income in 
accoi^ance with the same exceptions and 
limitat ions as are applicable in the com¬ 
putation of a net operating loss. See 
section 19.122-2. A taxpayer other than 
a corporation, however, shall apply only 
the first four exceptions and limitations 
specified in section 19.122-3 (a) and, in 
lieu of the last three exceptions and lim¬ 
itations there specified, is required only 
to restrict the amount of his deductions 
for long-term and short-term capital 
losses to the amount of his long-term and 
short-term capital gains, respectively. 
His ordinary non-business deductions are 
allowed in full, if otherwise allowable by 
law. The exceptions and limitations de¬ 
pendent upon the distinction between 
business and non-business items of gross 
income and deductions are not applicable 
in (he computation of net income. 

The application of this section may be 
illustrated by the following examples: 

Example (I). The X Corporation has 
a net operating loss for 1939 of $100,000 
and a net operating loss for 1940 of $50,- 
000 Its net operating loss carry-over to 
1941 is therefore $150,000. If the cor¬ 
poration had had net income for 1939 but 
the same net operating loss for 1940, the 
net operating loss carry-over to 1941 
would have been $50,000. 

Example (2). The Y Corporation has 
a net operating loss of $50,000 for 1939, 
a net operating loss of $100,000 for 1940, 
and a net income of $60,000 for 1941, 
computed with the appropriate adjust¬ 
ments. The net operating loss carry¬ 
over to 1942 will be $90,000, computed as 
follows: 


Not operating loes for 1940..$100,000 

Excess of net Income for 1941 
over net operating loss for 1939 
($60,000 minus $50.000).. 10.000 


Net operating loss carry-over 
to 1942__90.000 


If the years in question had been 1938, 
1939. and 1940, instead of 1939, 1940, 
and 1941, respectively, the net operating 
loss carry-over to 1941 would have been 
only $40,000, computed as follows: 


Net operating loss for 1939_$100, 000 

Net Income for 1940. 60.000 


Net operating loss carry-over 
to 1941... 40,000 


The amount of the net operating loss 
■or the third preceding taxable year 
<1938) could not be applied to reduce 
the amount of net income for the first 
Preceding taxable year (1940), which is 
to be subtracted from the net operating 
loss for the second preceding taxable 
year <1939), since such third preceding 
taxable year began prior to January 1, 
1939. 


Example (3). A, an individual, has a 
net operating loss for 1939 of $10,000, 
but has neither a net operating loss nor 
net income for 1940 (the exclusion of 
non-business deductions preventing the 
existence of a net operating loss, but the 
inclusion of such deductions preventing 
the existence of net income). A’s net 
operating loss carry-over to 1941 is 
$10,000. the amount of his net operating 
loss for 1939.* 4 

§ 19.122-5 Couriersion of net operating 
loss carry-over into net operating loss 
deduction. The net operating loss de¬ 
duction for any taxable year is the net 
operating loss carry-over to such year, 
computed as prescribed in section 19.122- 
4, reduced by the excess of the net 
income for such taxable year (computed 
in the same manner as net income is to 
be computed for the purposes of section 

19.122- 4) over— 

(1) in the case of a taxpayer other 
than a corporation, the net income com¬ 
puted without regard to the exceptions 
and limitations specified in section 

19.122- 3 (a) except that no net operat¬ 
ing loss deduction shall be taken into 
account; or 

(2) in the case of a corporation, the 
normal-tax net income computed with¬ 
out regard to the exceptions and limi¬ 
tations specified in section 19.122-2 ex¬ 
cept that no net operating loss deduction 
shall be taken into account. 

The application of this section may be 
illustrated by the following example: 

Example. The X Corporation has a net 
operating loss carry-over to 1942 of $55,- 
000. Its net income for 1942, computed 
with the adjustments required by this 
section, is $450,000 and its normal-tax 
net income, computed without any ex¬ 
ceptions and limitations except that no 
net operating loss deduction shall be 
allowed, is $445,000. The net operating 
loss deduction available to the X Corpo¬ 
ration for the year 1942 is $50,000. com¬ 
puted as follows: 

Net operating loss carry-over to 1942. $55. 000 
Less: Excess of net income for 1942, 
with adjustment*, over normal-tax 
net income for 1942. without ad¬ 
justments except that no net 
operating loss deduction shall he 
allowed ($450,000 minus $445.- 


000 )_-_ 5.000 

Net operating loss deduction 
for 1942... 50,000 


If the same facts are assumed for an 
individual, except that, instead of having 
a normal-tax net income for 1942 of 
$445,000, he has a net income in such 
year of $445,000, computed without ad¬ 
justments except that no net operating 
loss deduction shall be allowed, his net 
operating loss deduction for 1942 will 
likewise be $50,000, computed in the 
same manner.* 

Sec. 223. Commodity credit loans. (Rev¬ 
enue Act op 1939.) 

(a) The Internal Revenue Code Is amended 
by Inserting after section 121 the foUowing 
new section: 


"Sec. 123. Commodity ceedit loans. 

"(a) Amounts received as loans from the 
Commodity Credit Corporation shnll. at the 
election of the taxpayer, be considered as 
Income and shaU be included in gross Income 
for the taxable year in which received. 

"(b) If a taxpayer exercises the election 
provided for in subsection (a) for any tax¬ 
able year beginning after December 31. 1938, 
then the method of computing income so 
adopted shall be adhered to with respect to 
all subsequent taxable years unless with the 
approval of the Commissioner a change to a 
different method is authorized.” 

• • • « • 

(c) The amendments made by subsections 
(a) ♦ * • shall be applicable to taxable 

years beginning after December 31. 1938. 

« « » « • 

§ 19.123-1 Election to include loans in 
income. A taxpayer who receives a loan 
from the Commodity Credit Corporation 
may, at his election, include the amount 
of such loan in his gross income for the 
taxable year in which the loan is re¬ 
ceived. If a taxpayer makes such an 
election, then for subsequent taxable 
years he shall include in his gross in¬ 
come all amounts received during those 
years as loans from the Commodity 
Credit Corporation, unless he secures the 
permission of the Commissioner to 
change to a different method of account¬ 
ing. Application for permission to 
change such method of accounting and 
the basis upon which the return is made 
shall be filed within 90 days after the 
beginning of the taxable year to be 
covered by the return.* 

§ 19.123-2 Effect of election on ad¬ 
justments for other taxable years. If 
a taxpayer elects under section 123, or 
under section 223 (d) of the Revenue 
Act of 1939, to include in his gross in¬ 
come the amount of a loan from the 
Commodity Credit Corporation for the 
taxable year in which it is received, 
then— 

(1) no part of the amount realized 
by the Commodity Credit Corporation 
upon the sale or other disposition of the 
commodity pledged for such loan shall 
be recognized as income to the taxpayer, 
unless the taxpayer receives an amount 
in addition to that advanced to him 
as the loan, in which event such addi¬ 
tional amount shall be included in the 
gross income of the taxpayer for the 
year in which received; and 

(2) no deductible loss to the taxpayer 
shall be recognized on account of any 
deficiency realized by the Commodity 
Credit Corporation on such loan if the 
taxpayer was relieved from liability for 
such deficiency. 

Example: A, a taxpayer who elected 
for his taxable years 1936, 1937, and 
1938 to include in gross income amounts 
received during those years as loans from 
the Commodity Credit Corporation, re¬ 
ceived as loans $500 in 1936, $700 in 
1937, and $900 in 1938. In 1939 all the 
pledged commodity was sold by the Com¬ 
modity Credit Corporation for an 
amount $100 and $200 less, than the 
loans with respect to the commodity 
pledged in 1936 and 1937* respectively, 


No. 23-8 





















486 


FEDERAL REGISTER, Friday, February 2, 1940 


and for an amount $150 greater than 
the loan with respect to the commodity 
pledged in 1938. A. in making his re¬ 
turn for 1939, shall include in gross in¬ 
come the sum of $150 if it is received 
during that year, but will not be allowed 
a deduction for the deficiencies of $100 
and $200 unless he is required to satisfy 
such deficiencies and does satisfy them 
during that year.* 

Credits Against Tax 

Sec. 131. Taxes of foreign countries and 

POSSESSIONS OF THE UNITED STATES. 

(a) Allowance of credit. IX the taxpayer 
signifies In his return his desire to have 
the benefits of this section, the tax imposed 
by this chapter shall be credited with: 

(1) Citizen and domestic corporation. In 
the case of a citizen of the United States 
and of a domestic corporation, the amount 
of any income, war-profits, and excess- 
profits taxes paid or accrued during the 
taxable year to any foreign country or to 
any possession of the United States; and 

(2) Resident of United States. In the case 
of a resident of the United States, the 
amount of any such taxes paid or accrued 
during the taxable year to any possession of 
the United States: and 

(3) Alien resident of United States. In 
the case of an alien resident of the United 
States, the amount of any such taxes paid 
or accrued during the taxable year to any 
foreign country, if the foreign country of 
which such alien resident is a citizen or 
subject, in imposing such taxes, allows a 
similar credit to citizens of the United States 
residing in such country; and 

(4) Partnerships and estates. In the case 
of any such individual who is a member of 
a partnership or a beneficiary of an estate 
or trust, his proportionate share of such 
taxes of the partnership or the estate or 
trust paid or accrued during the taxable 
year to a foreign country or to any possession 
of the United States, as the case may be. 
(See amendment of subsection (a) by sec¬ 
tion 216 (a) of Revenue Act of 1939, set 
forth below.) 

(b) Limit on credit . The amount of the 
credit taken under this section shall be sub¬ 
ject to each of the following limitations: 

(1) The amount of the credit in respect 
of the tax paid or accrued to any country 
shall not exceed the same proportion of the 
tax against which such credit is taken, which 
the taxpayer's net income from sources 
within such country bears to his entire net 
income for the same taxable year; and 

(2) The total amount of the credit shall 
not exceed the same proportion of the tax 
against which such credit is taken, which the 
taxpayer’s net income from sources without 
the United States bears to his entire net 
income for the same taxable year. (See 
amendment of subsection (b) by section 
216 (b) of Revenue Act of 1939, set forth 
below.) 

(c) Adjustments on payment of accrued 
taxes. If accrued taxes when paid differ 
from the amounts claimed as credits by the 
taxpayer, or if any tax paid is refunded in 
whole or in part, the taxpayer shall notify 
the Commissioner, who shall redetermine 
the amount of the tax for the year or years 
affected, and the amount of tax due upon 
such rcdetermlnation, if any, shall be paid 
by the taxpayer upon notice and demand by 
the collector, or the amount of tax overpaid, 
If any, shall be credited or refunded to the 
taxpayer in accordance with the provisions 
of section 322. In the case of such a tax 
accrued but not paid, the Commissioner as 
a condition precedent to the allowance of 
this credit may require the taxpayer to give 
a bond with sureties satisfactory to and to 
be approved by the Commissioner in such 
sum as the Commissioner may require, con¬ 


ditioned upon the payment by the taxpayer 
of any amount of tax found due upon any 
such redetermination; and the bond herein 
prescribed shall contain such further condi¬ 
tions as the Commissioner may require. 

(d) Year in which credit taken. The 
credits provided for in this section may. at 
the option of the taxpayer and irrespective 
of the method of accounting employed in 
keeping his books, be taken in the year in 
which the taxes of the foreign country or 
the possession of the United States accrued, 
subject, however, to the conditions prescribed 
in subsection (c) of this section. If the tax¬ 
payer elects to take such credits in the year 
in which the taxes of the foreign country or 
the possession of the United States accrued, 
the credits for all subsequent years shall be 
taken upon the same basis, and no portion 
of any such taxes shall be allowed as a de¬ 
duction in the same or any succeeding year. 

(e) Proof of credits. The credits provided 
in this section shall be allowed only if the 
taxpayer establishes to the satisfaction of the 
Commissioner (1) the total amount of in¬ 
come derived from sources without the 
United States, determined as provided in 
section 119, (2) the amount of income de¬ 
rived from each country, the tax paid or 
accrued to which is claimed as a credit un¬ 
der this section, such amount to be deter¬ 
mined under rules and regulations prescribed 
by the Commissioner with the approval of 
the Secretary, and (3) all other information 
necessary for the verification and computa¬ 
tion of such credits. 

(f) Taxes of foreign subsidiary. For the 
purposes of this section a domestic corpora¬ 
tion which owns a majority of the voting 
stock of a foreign corporation from which it 
receives dividends in any taxable year shall 
be deemed to have paid the same proportion 
of any Income, war-profits, or excess-profits 
taxes paid by such foreign corporation to 
any foreign country or to any possession of 
the United States, upon or with respect to 
the accumulated profits of such foreign cor¬ 
poration from which such dividends were 
paid, which the amount of such dividends 
bears to the amount of such accumulated 
profits: Provided, That the amount of tax 
deemed to have been paid under this sub¬ 
section shall in no case exceed the same 
proportion of the tax against which credit 
is taken which the amount of such divi¬ 
dends bears to the amount of the entire net 
income of the domestic corporation in which 
such dividends are included. The term 
"accumulated profits" when used in this 
subsection in reference to a foreign corpora¬ 
tion, means the amount of its gains, profits, 
or income in excess of the income, war- 
profits, and excess-profits taxes Imposed 
upon or with respect to such profits or 
income; and the Commissioner with the ap¬ 
proval of the Secretary shall have full power 
to determine from the accumulated profits 
of what year or years such dividends were 
paid; treating dividends paid in the first 
sixty days of any year as having been paid 
from the accumulated profits of the pre¬ 
ceding year or years (unless to his satisfac¬ 
tion shown otherwise), and in other respects 
treating dividends as having been paid from 
the most recently accumulated gains, profits, 
or earnings. In the case of a foreign cor¬ 
poration. the income, war-profits, and ex¬ 
cess-profits taxes of which are determined 
on the basis of an accounting period of less 
than one year, the word "year" as used in 
this subsection shall be construed to mean 
such accounting period. (See amendment of 
subsection (f) by section 216 (c) of Reve¬ 
nue Act of 1939, set forth below.) 

(g) Corporations treated as foreign. For 
the purposes of this section the following 
corporations shall be treated as foreign cor¬ 
porations: 

(1) A corporation entitled to the benefits 
of section 251, by reason of receiving a large 
percentage of its gross income from sources 
within a possession of the United States; 

(2) A corporation organized under the 
China Trade Act, 1922, 42 Stat.' 849 (U. S. C., 


Title 15, c. 4). and entitled to the credit 
provided for in section 262. 

Sec. 216 Foreign tax credit. (REVFmjx 
Act of. 1939.) 

(a) Disallowance of credit to section toz 
corporations. 8ection 131 (a) of the Inter¬ 
nal Revenue Code (relating to allowance of 
foreign tax credit) is amended bv striking 
out "If the taxpayer signifies in his return 
his desire to have the benefits of this sec¬ 
tion. the tax imposed by this chapter shall 
be credited with" and Inserting in lieu there¬ 
of "If the taxpayer signifies in his return 
his desire to have the benefits of this sec¬ 
tion. the tax imposed by this chapter, ex¬ 
cept the tax imposed under section 102, shall 
be credited with." 

(b) Limit on credit. Section 131 <b) of 
the Internal Revenue Code (relating to the 
limit on foreign tax credit) is amended to 
read as follows: 

"(b) Limit on credit. The amount of the 
credit taken under this section shall be 
subject to each of the following limitations: 

"(1) The amount of the credit in respect 
of the tax paid or accrued to any country 
shall not exceed the same proportion of the 
tax against which such credit Is tuken, 
which the taxpayer’s net income from 
sources within such country bears to his 
entire net income, In the case of a taxpayer 
other than a corporation, or to the normal- 
tax net Income, in the case of a corporation, 
for the same taxable year; and 

"(2) The total amount of the credit shall 
not exceed the same proportion of the *ax 
against which such credit is taken, which 
the taxpayer’s net income from sources 
without the United States bears to his en¬ 
tire net income, in the case of a taxpayer 
other than a corporation, or to the normal- 
tax net Income. In the case of a corporation, 
for the same taxable year." 

(c) Foreign subsidiary. Section 131 (f) of 
the Internal Revenue Code (relatir. to 
credit for taxes of foreign subsidiary ) is 
amended by striking out "entire net Income" 
and inserting in lieu thereof "normal-tax 
net Income." 

Sec. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211, 213, 214, 215, 217, 219. 220. 221, 222. 
223, 226. 227. and 228, the amendments 
made by this title to the Internal Revenue 
Code shall be applicable only with reject 
to taxable years beginning after December 
31, 1939. 

§ 19.131-1 Analysis of credit for taxes. 
If the taxpayer signifies in his return his 
desire to claim a credit for taxes, ilie 
basis of such credit, in the case of a citi¬ 
zen of the United States, whether resi¬ 
dent or nonresident, and in the case of 
a domestic corporation, is as follows: (a) 
The amount of any income, war-profits, 
and excess-profits taxes paid or accrued 
during the taxable year to any foreign 
country or to any possession of the 
United States; and <b) an individual's 
proportionate share of any such taxes of 
a partnership of Which he is a partner 
or of an estate or trust of which he is a 
beneficiary paid or accrued during the 
taxable year to a foreign country or to 
any possession of the United States, as 
the case may be. 

In the case of an alien resident of the 
United States who signifies in his return 
his desire to claim a credit for such taxes 
the basis of the credit is as follows: (a) 
The amount of any such taxes paid or 
accrued during the taxable year to any 
possession of the United States; (b) the 
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amount of any such taxes paid or accrued 
during the taxable year to any foreign 
country, if the foreign country of which 
such alien resident is a citizen or sub¬ 
ject, in imposing such taxes, allows a 
similar credit to citizens of the United 
States residing in such country; and (c) 
his proportionate share of any such taxes 
of a partnership of which he is a partner 
or of an estate or trust of which he is a 
beneficiary paid or accrued during the 
taxable year to any possession of the 
United States, or to any foreign country, 
as the case may be. if the foreign country 
of which such alien resident is a citizen 
or subject, in imposing such taxes, allows 
a similar credit to citizens of the United 
Stales residing in such country. 

If a taxpayer signifies in his return his 
desire to claim a credit for taxes, such 
action will be considered to apply to in¬ 
come, war-profits, and excess-profits 
taxes paid to all foreign countries and 
possessions of the United States, and no 
portion of any such taxes shall be al¬ 
lowed as a deduction from gross income. 

For taxable years beginning after De¬ 
cember 31. 1939. no credit for taxes shall 
be allowed against the tax imposed under 
section 102, relating to surtax on corpo¬ 
rations improperly accumulating surplus. 

A citizen of the United States or a do¬ 
mestic corporation entitled to the bene¬ 
fits of section 251, or a China Trade Act 
corporation, is not allowed any of the 
credits provided by section 131.• 

519.131-2 Meaning of terms. The 
term “amount of any income, war- 
profits, and excess-profits taxes paid or 
accrued during the taxable year" means 
t/ixes proper (no credit being given for 
amounts representing interest or penal¬ 
ties' paid or accrued during the taxable 
year on behalf of the taxpayer claiming 
credit. "Foreign country" means any 
foreign state or political subdivision 
thereof, or any foreign political entity, 
which levies and collects income, war- 
pi oft ts, or excess-profits taxes. "Any 
possession of the United States" includes, 
among others, Puerto Rico, the Philip¬ 
pines, and the Virgin Islands. But see 
section 251. As to the meaning of 
“sources/* see section 119. (See also sec¬ 
tion 3797.) * 

§ 19.131-3 Conditions of allowance of 
credit . If the taxpayer signifies in his 
return his desire to claim credit for in¬ 
come, war-profits, or excess-profits taxes 
paid other than to the United States, the 
income tax return must be accompanied 
by Form 1116 in the case of an individual, 
and by Form 1118 in the case of a corpo¬ 
ration. The form must be carefully filled 
in with all the information there called 
for and with the calculations of credits 
there indicated, and must be duly signed 
and sworn to or affirmed. If credit is 
sought for taxes already paid, the form 
must have attached to it the receipt for 
each such tax payment. If credit is 
sought for taxes accrued, the form must 
have attached to it the return on which 
each such accrued tax was based. This 
receipt or return so attached must be 


either the original, a duplicate original, a 
duly certified or authenticated copy, or a 
sworn copy. In case only a sworn copy 
of a receipt or return is attached, there 
must be kept readily available for com¬ 
parison on request the original, a dupli¬ 
cate original, or a duly certified or au¬ 
thenticated copy. If the receipt or the 
return is in a foreign language, a certi¬ 
fied translation thereof must be fur¬ 
nished by the taxpayer. Any additional 
information necessary for the determina¬ 
tion under section 119 of the amount of 
income derived from sources without the 
United States and from each foreign 
country shall, upon the request of the 
Commissioner, be furnished by the tax¬ 
payer. 

In the case of a credit sought for a 
tax accrued but not paid, the Commis¬ 
sioner may require as a condition 
precedent to the allowance of credit a 
bond from the taxpayer in addition to 
Form 1116 or 1118. If such a bond Is 
required. Form 1117 shall be used by an 
individual and Form 1119 by a corpo¬ 
ration. It shall be in such sum as the 
Commissioner may prescribe, and shall 
be conditioned for the payment by the 
taxpayer of any amount of tax found 
due upon any redetermination of the 
tax made necessary by such credit prov¬ 
ing incorrect, with such further condi¬ 
tions as the Commissioner may require. 
This bond shall be executed by the tax¬ 
payer, or the agent or representative of 
the taxpayer, as principal, and by sure¬ 
ties satisfactory to and approved by the 
Commissioner. (See also section 1126 
of the Revenue Act of 1926, as amended, 
paragraph 63 of the Appendix to these 
regulations.) 

For credit where taxes are paid by a 
foreign corporation controlled by a do¬ 
mestic corporation, see section 19.131-7, 
A claim for credit in such a case is also 
to be made on Form 1118. See section 
19.131-6 with reference to the option 
granted by section 131 (d). 

If it is the desire of the taxpayer to 
claim as a credit and not as a deduc¬ 
tion accrued income, war-profits, and 
excess-profits taxes imposed by the au¬ 
thority of any foreign country or pos¬ 
session of the United States but at the 
time the return is made it is impos¬ 
sible to estimate the amount of such 
taxes that may have accrued for the 
period for which the return is made. 
Form 1116 In the case of an individual, 
and Form 1118 in the case of a corpo¬ 
ration, may be filed at a later date but 
a credit cannot be allowed for such 
taxes unless the taxpayer signifies in 
his return his desire to have to any ex¬ 
tent the benefits of section 131.* 

§ 19.131-4 Redetermination of tax 
when credit proves incorrect. In case 
credit has been given for taxes accrued, 
or a proportionate share thereof, and 
the amount that is actually paid on ac¬ 
count of such taxes, or a proportionate 
share thereof, is not the same as the 
amount of such credit, or in case any 


tax payment credited is refunded in 
whole or in part, the taxpayer shall im¬ 
mediately notify the Commissioner. The 
Commissioner will thereupon redeter¬ 
mine the amount of the income tax 
of such taxpayer for the year or years 
for which such incorrect credit was 
granted. The amount of tax, if any. 
due upon such redetermination shall be 
paid by the taxpayer upon notice and 
demand by the collector. The amount 
of tax, if any. shown by such redeter¬ 
mination to have been overpaid shall be 
credited or refunded to the taxpayer in 
accordance with the provisions of section 
322.* 

§ 19.131-5 Countries which do or do 
not satisfy the similar credit require¬ 
ment. A country satisfies the similar 
credit requirement of section 131 (a) (3), 
as to income tax paid to such country, 
either by allowing to citizens of the 
United States residing in such country 
a credit for the amount of income taxes 
paid to the United States, or, in im¬ 
posing such taxes, by exempting from 
taxation the incomes received from 
sources within the United States by citi¬ 
zens of the United States residing in 
such country. A country does not sat¬ 
isfy the similar credit requirement of 
section 131 (a) <3) if it does not allow 
any credit to citizens of the United 
States residing in such country for the 
amount of income taxes paid to the 
United States, or if such country does 
not impose any income taxes. If the 
country of which a resident alien is a 
citizen or subject does not allow to a 
United States citizen residing in such 
country a credit for taxes paid by such 
citizen to another foreign country, no 
credit is allowed to such resident alien 
for taxes paid by him to such other 
foreign country.* 

§ 19.131-6 When credit for taxes may 
he taken. The credit for taxes provided 
by section 131 (a) may ordinarily be 
taken either in the return for the year 
in which the taxes accrued or in which 
the taxes were paid, dependent upon 
whether the accounts of the taxpayer are 
kept and his returns filed upon the ac¬ 
crual basis or upon the cash receipts and 
disbursements basis. Section 131 (d) 
allows the taxpayer, at his option and 
irrespective of the method of accounting 
employed in keeping his books, to take 
such credit for taxes as may be allow¬ 
able in the return for the year in which 
the taxes accrued. An election thus made 
under section 131 (d) or under section 
222 (c) or 238 (c) of the Revenue Act of 
1924 or 1926, or under section 131 <d> of 
the Revenue Act of 1928, 1932, 1934, 1936, 
or 1938, must be followed in returns for 
all subsequent years, and no portion of 
any such taxes will be allowed as a de¬ 
duction from gross income.* 

§ 19.131-7 Domestic corporation own¬ 
ing a majority of the stock of foreign 
corporation. In the case of a domestic 
corporation which owns a majority of the 
voting stock of a foreign corporation 
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from which it receives dividends in apy 
taxable year, the credit for foreign taxes 
includes not only the income, war-proflits, 
and excess-profits taxes paid or accrued 
during the taxable year to any foreign 
country or to any possession of the United 
States by such domestic corporation, but 
also income, war-profits, and excess- 
profits taxes deemed to have been paid 
determined by taking the same propor¬ 
tion of any income, war-profits, and 
excess-profits taxes paid or accrued by 
such controlled foreign corporation to 
any foreign country or to any possession 
of the United States, upon or with respect 
to the accumulated profits of such for¬ 
eign corporation from which such divi¬ 
dends were paid, which the amount of 
any such dividends received bears to the 
amount of such accumulated profits. 
The amount of taxes deemed to have 
been paid is limited, however, to an 
amount which shall in no case exceed the 
same proportion of the tax against which 
the credit for foreign taxes is taken, 
which the amount of such dividends 
bears to the amount of the entire net in¬ 
come, or (for taxable years beginning 
after December 31, 1939) the amount of 
the normal-tax net income, of the do¬ 
mestic corporation in which such divi¬ 
dends are included. If dividends are re¬ 
ceived from more than one controlled 
foreign corporation, the limitation is to 
be computed separately for the dividends 
received from each controlled foreign 
corporation. If the credit for foreign 
taxes includes taxes deemed to have been 
paid, the taxpayer must furnish the same 
information with respect to the taxes 
deemed to have been paid as it is re¬ 
quired to furnish with respect to the 
taxes actually paid or accrued by it. 
Taxes paid or accrued by a controlled 
foreign corporation are deemed to have 
been paid by the domestic corporation 
for purposes of credit only.* 

§ 19.131-8 Limitations on credit for 
foreign taxes. The amount of the in¬ 
come and profits taxes paid or accrued 
(including the taxes which, in accordance 
with the provisions of section 131 (f). are 
deemed to have been paid) during the 
taxable year to each foreign country or 
possession of the United States, limited 
under section 131 (b) (1) so as not to 
exceed that proportion of the tax against 
which credit is taken which the taxpay¬ 
er's net income from sources within such 
country or possession bears to his entire 
net income, or (for taxable years begin¬ 
ning after December 31, 1939) to the 
normal-tax net income in the case of a 
corporation, for the same taxable year, 
is the tentative credit in respect of the 
taxes paid or accrued to such country or 
possession. The sum of these tentative 
credits, limited under section 131 (b) (2) 
so as not to exceed the same proportion 
of the tax against which credit is taken 
which the taxpayer’s net income from 
sources without the United States bears 
to his entire net income, or (for taxable 


years beginning after December 31, 1939) 
to the normal-tax net income in the case 
of a corporation, for the same taxable 
year, is the amount allowable as a credit 
against the income tax under chapter 1 
for income or profits taxes paid or ac¬ 
crued to foreign countries or possessions 
of the United States. In computing the 
tax against which the credit is taken 
there must, for taxable years beginning 
after December 31, 1939, be excluded the 
tax, if any. imposed by section 102. 

The operation of the limitations on the 
credit for foreign taxes paid by individ¬ 
uals may be illustrated by the following 
examples: 

Example (I). In 1939, A, a citizen of 
the United States, had a net income for 
services rendered within the United 

States amounting to $50,000 and a net 
income from sources within Great Brit¬ 
ain of $25,090. He is entitled to a per¬ 
sonal exemption of $1,000. The credit 
for foreign taxes allowable to A in his 
return for the calendar year 1939 is 
$6,494.67, computed as follows: 

Income from sources within the 

United States__. .$50,000.00 

Income from sources within 

Great Britain.. . 25.000.00 


Limitation on Canadian Income 
and profits taxes under section 
131 (b) (1) to determine tenta- 
/ 10,000 \ 

tive credit^ qqq of $19,484 $2. 597 86 

Tentative credit for Canadian in¬ 
come and profits taxes (total 
Canadian income and profits 
taxes, since such amount is 


within the limitation under 

section 131 (b) (1)) . . 1,200 00 

Sum of tentative credits ($3,- 

896.80 plus $1,200).. 6.096.80 

Limitation on sum of tentative 
credits under section 131 (b) 

(2) to determine credit 
/ 25,000 \ 

( 75^00 of$19 * 484 )- 6 ‘ 494 67 

Total amount of credit allowable 
(sum of tentative credits, since 
such sum is within the limita¬ 
tion under section 131 (b) (2)). 5,096 80 


The operation of the limitations pro¬ 
vided by section 131 (b), prior to its 
amendment, and by section 131 (b), as 
amended, on the credit for foreign taxes 
paid by corporations may be illustrated 
by the following examples, respectively: 

Example (I). The net income for the 
calendar year 1939 and the income and 
profits taxes paid or accrued to foreign 
countries and possessions of the United 
States in the case of a domestic cor- 


Total net income_ 75,000.00 

United States income tax on 

$75.000.... 19.484.00 

British income and profits taxes. 7. 500. 00 

Limitation on British income and 
profits taxes under section 131 
(b) (1) and (2) to determine 
/ 25,000 \ 

credit f of $19,484 ) _ 6. 494. 67 


Credit for British income and 
profits taxes (total British in¬ 
come and profits taxes, reduced 
in accordance with the limita¬ 
tions under section 131 (b) 

(1) and (2)) . __ 6,494.67 

Example (2). If. in example (1), 
above. A had a net income from sources 
within Great Britain of $15,000 and a 
net income from sources within Canada 
of $10,000 and the income and profits 
taxes paid or accrued to Great Britain 
and Canada were $4,000 and $1,200, re¬ 
spectively. the credit for foreign taxes 
allowable to A would be $5,096.80, com¬ 
puted as follows: 


Income from sources within the 

United States....$50,000.00 

Income from sources within 

Great Britain- 15. 000. 00 

Income from sources within 
Canada ^_ 10,000.00 


Total net Income_ 75. 000. 00 

United States Income tax on 

$75.000.. 19,484.00 

British Income and profits taxes. 4, 000. 00 
Limitation on British income 
and profits taxes under section 
131 (b) (1) to determine tenta- 
/15,000 \ 

tive credit^ of $19,848 L 3,896.80 


Tentative credit for British in¬ 
come and profits taxes (total 
British income and profits 


taxes, reduced in accordance 
with the limitation under sec¬ 
tion 131 (b) (1)) __ 3.896.80 

Canadian Income and profits 

taxes___._ 1,200. 00 


poratlon were as follows: 


Country 

# 

Net in¬ 
come 

Loss 

Income and 
profits fsxea 
(paid or 
accrued) 

United States. 

HISS' 



Great Britain. 

Canada . . 


$7.500 
1.800 
2. to:) 
Nona, 
None, 
l.r/) 

»0, OK) 
3,00) 

Brazil . 


Argentine Republic.. 
Mexico. . . _ 

$100,000 

Puerto Rico. 

10.000 
50.000 
20, OJO 

France (dividend)_ 

France (branch). 



• Withheld. 


Entire net income_ $330 090 

Total foreign net income_ 130.000 

United States tax before allowance 

of credit for foreign taxes_ 48.340 


The income and losses from all foreign 
countries and possessions of the United 
States, except the dividend from sources 
within France, were derived from branch 
operations. Dividends of $50,000 were 
received from a French corporation, a 
majority of the voting stock of which 
was owned by the domestic corporation. 
The French corporation paid to France 
income and profits taxes on income 
earned by it and in addition a dividend 
tax for the account of its shareholders 
on income distributed to them, the latter 
tax being withheld and paid at the 
source. 

The computation of the credit is as 
follows: 


Great Britain 


Income and profits taxes paid or 

accrued- 

Limitation under section 131 (b) 

( 30.000 \ 

3357000 ofM8 34 °). 

Tentative credit—-_— 


$7.500.00 

4, 394. 55 
4, 394. 55 
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Canada 

Income and profits taxes paid or 

accrued - $1,800.00 

Limitation under section 131 (b) 

O) (IS° f * 48 - 340 ) . 2 - 928 - 70 

Tentative credit- 1.800.00 

Brazil 

Income and profits taxes paid or 

accrued-- 2 * 400 00 

Limitation under section 131 (b) 

<i>(S of$48 ' 34 °) — 6869 40 

Tentative credit — -- 2,400.00 

Argentine Republic 

Tentative credit- 

Mexico 

Tentative credit- 

Puerto Rico 


None. 


None. 


Income and profits taxes paid or 

accrued- 1* 250.00 

Limitation under section 131 (b) 

Tentative credit—--— 1,250.00 

France 

Dividend tax paid at source- 9, 000.00 

Income and profits taxes paid or 
accrued on branch operations.. 3,000.00 
Income and profits taxes deemed 
under section 131 (f) to have 
been paid, computed as follows: 

Dividend received 
on December 31 
of the taxable 

year_ _ _$50, 000. 00 

Income of French 
corpora tion 
earned dur¬ 
ing taxable 

year_ 200,000.00 

Income and prof¬ 
its taxes paid 
to France on 

$200,000_ 30, 000. 00 

Accumulated 
profits ($200,000 
minus $30.000).. 170,000.00 
French taxes applica¬ 
ble to accumulated 
profits distributed 
/ 50.000 /170,000 

V 170.000 V 


k 170.000 
of $30,000 


< 200.000 

))— 


7, 500. 00 


Limitation under sec¬ 
tion 131 (f) 

50.000 \ 

33M00° f ) 7.324.24 

Income and profits taxes deemed 
to have been paid (French 
taxes applicable to accumu¬ 
lated profits distributed to do¬ 
mestic corporation, reduced in 
accordance with the limitation 
under section 131 (f)) _ 7,324. 24 


Total Income and profits taxes 
paid or accrued and deemed 

to have been paid to France_ 19.324. 24 

Limitation under section 131 

(b) (1) » 48 ' 34 °)— io - 253 - 94 
Tentative credit_ 10.253.94 

Sum of tentative credits 

Great Britain_$4,394.55 

Canada-. 1,800.00 


Country 

Net 

income 

Loss 

Income and 
profits taxes 
(paid or 
accrued) 

United Slates. 

$200,000 
30,000 
20.000 
40.000 
60.000 



Great Britain. . 


$7,500 

1,800 

2.400 

None. 

None. 

1,280 

>0.000 

3,000 

Canada .. 


Brazil 


Argentine Republic.. 
Mexico 

$100,000 

Puerto Rico _ 

France (dividend)_ 

France (branch). 

10.000 
60,000 
20, (XX) 


Brazil__$2, 400 00 

Puerto Rico_ 1,250.00 

France__ 10,253.94 


20. 098. 49 

Limitation on sum of tentative 
credits under section 131 (b) (2) 
to determine credit 

(S of t48 - 34 °)- 19 - 043 03 

Total amount of credit allowable 
(sum of tentative credits reduced 
in accordance with the limita¬ 
tion under section 131 (b)(2))— 19,043.03 

Example (2). The net Income for the 
calendar year 1940 and the income and 
profits taxes paid or accrued to foreign 
countries and possessions of the United 
States in the case of a domestic corpo¬ 
ration were as follows: 


‘Withheld. 

Net income-$330,000 

Less: 85 percent of divi¬ 
dends received from 
domestic corporations 

($50,000)_$42,500 

Interest on obligations 

of the United States.. 25,000 

- 67.500 


Normal-tax net income- 262.500 

Total foreign net income_ 130,000 

United States tax (not including 
tax imposed under section 102) 
before allowance of credit for 
foreign taxes-«._ 47. 250 

The income and losses from all foreign 
countries and possessions of the United 
States, except the dividend from sources 
within Fiance, were derived from branch 
operations. Dividends of $50,000 were 
received from a French corporation, a 
majority of the voting stock of which 
was owned by the domestic corporation. 
The French corporation paid to France 
income and profits taxes on income 
earned by it and in addition a dividend 
tax for the account of its shareholders 
on income distributed to them, the latter 
tax being withheld and paid at the 
source. 

The computation of the credit is as 
follows: 

Great Britain 

Income and profits tax paid or 

accrued--- 

Limitation under section 131 (b) 


$7, 500 


( 30.000 \ 

a62^oo° f M725 °)- 6 40 ° 


Tentative 'credit. 

Canada 

Income and profits tax paid or 

accrued_ 

Limitation under section 131 (b) 

/ 20,000 \ 

<“ (262:500 of * 47 - 250 ). 

Tentative credit- 


5,400 


$1,800 

3. 600 
1,800 


>)• 


Brazil 

Income and profits tax paid or 

accrued_ 

Limitation under section 131 (b) 

( 40,000 > 

262.500 ° f W7 - 250 
Tentative credit- 

Argentine Republic 

Tentative credit_ 

Mexico 

Tentative credit_ 

Puerto Rico 

Income and profits taxes paid or 

accrued_ 

Limitation under section 131 (b) 
/ 10,000 \ 

< 4 » ( 262^00 ° f M7 - 260 ). 

Tentative credit_ 


France 

Dividend tax paid at source- 

Income and profits taxes paid or 

accrued on branch operations_ 

Income and profits taxes deemed 
under section 131 (f) to have 
been paid, computed as fol¬ 
lows: 

Dividend received on 
December 31 of the 

taxable year-$50,000 

Income of French Cor¬ 
poration earned dur¬ 
ing taxable year_ 200.000 

Income and profits taxes 
paid to France on 

$200.000_ 30. 000 

Accumulated profits 
($200,000 minus $30,- 

000)_ 170,000 

French taxes applicable 
to accumulated profits 
/ 50,000 

distributed (- of 

V 170.000 

r 170.000 \\ 

( ^ ^ Of $30,000 ) ) - 7. 500 

\ 200.000 / / 

Limitation under section 
/ 50,000 

131 (f) ( - ---- of 


( 

.250 ^1- 


262,500 


262.500 
Tentative credit. 


$2.400 

7.200 
2.400 

None. 

None. 

$1,250 

1,800 

1,250 

$9,000 

3,000 


_ 9.000 

Income and profits taxes deemed 
to have been paid (French 
taxes applicable to accumulated 
profits distributed to domestic 
corporation, reduced in accord¬ 
ance with the limitation under 
section 131 (f)- 


7,500 


Total income and profits 
taxes paid or accrued and 
deemed to have been paid 

to France_ 19, 500 

Limitation under section 131 (b) 

/ 70.000 \ 

(1) U^ 0f wm ) - 12 ' 000 

_ 12.600 


Sum of Tentative Credits 

Great Britain_$4,394.55 

Canada_____ 1.800. 00 

Brazil..-- 2.400.00 

Puerto Rico_ 1.250.00 

France_ 12, 600. 00 


22, 444 .55 


Limitation on sum of tentative 
credits under section 131 
(b) (2) to determine 

/130.000 \ 

credit (^goo-of $47 250 ) . 23.400.00 

Total amount of credit al¬ 
lowable (sum of tentative 
credits reduced In accord¬ 
ance with the limitation 
under section 131 (b) 

(2)). 23,400.00 
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Returns and Payment of Tax 

Sec. 141. Consolidated returns op rail¬ 
road CORPORATIONS. 

(a) Privilege to file consolidated returns. 
An affiliated group of corporations shall, sub¬ 
ject to the provisions of this section, have 
the privilege of making a consolidated return 
for the taxable year In lieu of separate re¬ 
turns. The making of a consolidated return 
shall be upon the condition that all the cor¬ 
porations which have been members of the 
affiliated group at any time during the tax¬ 
able year for which the return Is made con¬ 
sent to all regulations under subsection (b) 
(or, in case such regulations are not pre¬ 
scribed prior to the making of the return, 
then the regulations prescribed under sec¬ 
tion 141 (b) of the Revenue Act of 1936. 49 
Stat. 1698. insofar as not Inconsistent with 
this chapter) prescribed prior to the making 
of such return; and the making of a con¬ 
solidated return shall be considered as such 
consent. In the case of a corporation which 
la a member of the affiliated group for a 
fractional part of the year the consolidated 
return shall include the Income of such 
corporation for such part of the year as it 
is a member of the affiliated group. 

(b) Regulations. The Commissioner, with 
the approval of the Secretary, shall prescribe 
such regulations as he may deem necessary 
In order that the tax liability of any af¬ 
filiated group of corporations making a con¬ 
solidated return and of each corporation in 
the group, both during and after the period 
of affiliation, may be determined, computed, 
assessed, collected, and adjusted in such 
manner as clearly to reflect the Income and 
to prevent avoidance of tax liability. 

(c) Computation and payment of tax. In 
any case in which a consolidated return is 
made the tax shall be determined, computed, 
assessed, collected, and adjusted in accord¬ 
ance with the regulations under subsection 
(b) (or, in case such regulations are not 
prescribed prior to the making of the return, 
then the regulations prescribed under section 
141 (b) of the Revenue Act of 1936 insofar 
as not Inconsistent with this chapter) pre¬ 
scribed prior to the date on which such 
return is made. 

(d) Definition of “affiliated group:' As 
used in this section an “affiliated group” 
means one or more chains of corporations 
connected through stock ownership with a 
common parent corporation if— 

(1) At least 95 per centum of the stock 
of each of the corporations (except the com¬ 
mon parent corporation) is owned directly 
by one or more of the other corporations; 

(2) The common parent corporation owns 
directly at least 95 per centum of the stock 
of at least one of the other corporations; and 

(3) Each of the corporations is either (A) 
a corporation whose principal business is 
that of a common carrier by railroad or 
(B) a corporation the assets of which con¬ 
sist principally of stock in such corpora¬ 
tions ar.d which does not Itself operate a 
business other than that of a common car¬ 
rier by railroad. For the purpose of deter¬ 
mining whether the principal business of a 
corporation is that of a common carrier by 
railroad. If a common carrier by railroad 
has leased its railroad properties and such 
properties are operated as such by another 
common carrier by railroad, the business of 
receiving rents for such railroad properties 
shall be considered as the business of a 
common carrier by railroad. As used in 
this paragraph, the terffi^’railroad” includes 
a street, suburban, or interurban electric 
railway, or a street or suburban trackless 
trolley system of transportation, or a street 
or suburban bus system of transportation 
operated as part of a street or suburban 
electric railway or trackless trolley system. 
As used in this subsection (except in para¬ 
graph (3)) the term “stock” does not in¬ 
clude nonvoting stock which is limited and 
preferred as to dividends. 

(e) Foreign corporations. A foreign cor¬ 
poration shall not be deemed to be affiliated 


with any other corporation within the mean¬ 
ing of this section. 

(f) China Trade Act corporations. A cor¬ 
poration organized under the China Trade 
Act. 1922. 42 Stat. 849 (U. S. C., Title 15, 
c. 4). shall not be deemed to be affiliated 
with any other corporation within the mean¬ 
ing of this section. 

(g) Corporations deriving income from 
possessions of United States. For the pur¬ 
poses of this lection a corporation entitled 
to the benefits of section 251. by reason of 
receiving a large percentage of its income 
from possessions of the United States, shall 
be treated as a foreign corporation. 

(h) Subsidiary formed to comply with 
foreign law. In the case of a domestic cor¬ 
poration owning or controlling, directly or 
indirectly, 100 per centum of the capital 
stock (exclusive of directors' qualifying 
shares) of a corporation organized under the 
laws of a contiguous foreign country and 
maintained solely for the purpose of com¬ 
plying with the laws of such country as to 
title and operation of property, such foreign 
corporation may, at the option of the do¬ 
mestic corporation, be treated for the pur¬ 
pose of this chapter as a domestic corpora¬ 
tion. 

(i) Suspension of running of statute of 
limitations. If a notice under section 272 

(a) in respect of a deficiency for any taxable 
year is mailed to a corporation, the suspen¬ 
sion of the running of the statute of limita¬ 
tions. provided in section 277, shall apply 
in the case of corporations with which such 
corporation made a consolidated return for 
such taxable year. 

(J) Receivership cases. If the common 
parent corporation of an affiliated group 
making a consolidated return would, if filing 
a separate return, be entitled to the benefits 
of section 13 (e). the affiliated group shall 
be entitled to the benefits of such subsec¬ 
tion. In all other cases the affiliated group 
making a consolidated return shall not be 
entitled to the benefits of such subsection, 
regardless of the fact that one or more of 
the corporations in the group are in bank¬ 
ruptcy or in receivership. 

(k) Allocation of income and deductions. 
For allocation of income and deductions of 
related trades or businesses, see section 45. 

Sec. 210. Technical amendments made 

NECESSARY BY CHANCE IN CORPORATION TAX. 

(Revenue Act of 1939.) 

• • • • • 

(b) Section 141 (J) of the Internal Reve¬ 
nue Code (relating to affiliated corporations 
in bankruptcy or receivership) shall not 
apply with respect to a taxable year begin¬ 
ning after December 31. 1939. 

• • • • • 

§ 19.141-1 Consolidated returns of 
affiliated corporations for taxable years 
beginning after December 31, 1938. The 
regulations prescribed under section 141 

(b) have been promulgated as Regula¬ 
tions 104 and are applicable to the mak¬ 
ing, after the promulgation of such regu¬ 
lations, of consolidated returns by affili¬ 
ated corporations for taxable years be¬ 
ginning after December 31, 1938, in the 
case of railroad corporations, and after 
December 31, 1939, in the case of Pan- 
American trade corporations, and to the 
determination, computation, assessment, 
collection, and adjustment of tax liabili¬ 
ties under consolidated returns for such 
years. For definition of taxable year, 
see section 48.* 

§ 19.141-2 Formation of and changes 
in affiliated group . An affiliated group 
of railroad corporations, within the 
meaning of section 141, is formed at the 
time that the common parent corpora¬ 


tion becomes the owner directly of at 
least 95 percent of the stock (as defined 
by section 141 (d)) of another corpora¬ 
tion. A corporation becomes a member 
of such an affiliated group at the time 
that one or more members of such group 
become the owners directly of at least 95 
percent of its stock. A corporation ceases 
to be a member of such an affiliated 
group at the time that the aggregate of 
its stock owned directly by the members 
of such group becomes less than 95 per¬ 
cent. As to when Pan-American trade 
corporations are deemed to be an affili¬ 
ated group of corporations, see section 
152.* 

§ 19.141-3 Corporations to be includ¬ 
ed in consolidated returns for taxable 
years beginning after December 31, 1938. 
The privilege of filing consolidated re¬ 
turns for taxable years beginning after 
December 31, 1938, in the case of rail¬ 
road corporations, and after December 
31, 1939, in the case of Pan-American 
trade corporations. Is limited to corpora¬ 
tions constituting an “affiliated group" 
as defined in sections 141 (d) and 152. 
The Internal Revenue Code requires 
each corporation to be either (1) a cor¬ 
poration whose principal business is that 
of a “common carrier by railroad,” (2) a 
corporation whose assets consist princi¬ 
pally of stock in such corporations and 
which does not itself operate a business 
other than that of a “common earner 
by railroad,” or' (3) a Pan-American 
trade corporation as defined in section 
152. The term “common carrier by rail¬ 
road” includes steam and electric rail¬ 
roads, street, suburban, and interurban 
electric railways, street and suburban 
trackless trolley systems of transporta¬ 
tion, and street or suburban bus systems 
of transportation operated as a part of 
street or suburban electric railway or 
trackless trolley systems, but does not 
include express, refrigerator, or sleeping 
car companies. If a “common carrier by 
railroad” as above defined has leased its 
railroad properties and such properties 
are operated as such by another com¬ 
mon carrier by railroad, the business of 
receiving rents for such properties is 
considered as the business of a common 
carrier by railroad. (As to what consti¬ 
tutes a Pan-American trade corporation, 
see sections 19.152-1 and 19.152-2.) 

A consolidated return must include 
every domestic corporation which is a 
member of the “affiliated group”; but 
shall not include a foreign corporation 
(except as provided in section 141 <h)); 
a corporation organized under the Chinn 
Trade Act, 1922; or a corporation en¬ 
titled to the benefits of section 251.* 


§ 19.141-4 Foreign corporations which 
may be treated as domestic corporations. 
In the case of a domestic corporation 
owning or controlling, directly or indi¬ 
rectly, the entire capital stock (exclusive 
of directors' qualifying shares) of a cor¬ 
poration described in section 141 (d) (3) 
and organized under the laws of Canada 
or of Mexico and maintained solely for 
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the purpose of complying with the laws 
of such country as to title and opera¬ 
tion of property, such foreign corpora¬ 
tion may. at the option of the domestic 
corporation, be treated for taxable years 
beginning after December 31. 1938. as a 
domestic corporation. The option to 
treat such foreign corporation as a 
domestic corporation must be exercised 
at the time of making the first con¬ 
solidated return under the Internal Rev¬ 
enue Code, and cannot be exercised at 
any time thereafter. If the election is 
exercised to treat such foreign corpora¬ 
tion as a domestic corporation it must 
be included in the consolidated return 
of the affiliated group of which it is a 
member for each year for which such 
group makes or is required to make a 
consolidate^ return.* 

Sec. 142. Fiduciary returns. 

(a) Requirement of return. Every fidu¬ 
ciary (except a receiver appointed by au¬ 
thority of law in possession of part only of 
the property of an individual) shall make 
under oath a return for any of the fol¬ 
lowing individuals, estates, or trusts for 
which he acts, stating specificaUy the items 
of gross income thereof and the deduc¬ 
tions and credits allowed under this chapter 
and such other information for the purpose 
of carrying out the provisions of this chap¬ 
ter as the Commissioner with the approval 
of the Secretary may by regulations pre¬ 
scribe— 

(1) Every individual having a net income 
for the taxable year of $1,000 or over. If 
(single. or If married and not living with 
husband or wife; 

(2) Every individual having a net Income 
for the taxable year of $2,500 or over, if 
married and living with husband or wife; 

(3) Every individual having a gross in¬ 
come for the taxable year of $5,000 or over, 
regardless of the amount of his net Income; 

(4) Every estate the net Income of which 
for the taxable year Is $1,000 or over; 

(5) Every trust the net income of which 
for the taxable year Is $100 or over; 

(6) Every estate or trust the gross Income 
of which for the taxable year is $5,000 or 
over, regardless of the amount of the net 
Income; and 

(7) Every estate or trust of which any 
beneficiary is a non-resident alien. 

(b) Joint fiduciaries. Under such regula¬ 
tions as the Commissioner with the ap¬ 
proval of the Secretary may prescribe a 
return made by one of two or more Joint 
fiduciaries and filed In the office of the col¬ 
lector of the district where such fiduciary 
resides shall be sufficient compliance with 
the above requirement. Such fiduciary shall 
make oath (1) that he has sufficient knowl¬ 
edge of the affairs of the individual, estate, 
or trust for which the return Is made, to 
enable him to make the return, and (2) that 
the return Is, to the best of his knowledge 
and belief, true and correct. 

(c) Law applicable to fiduciaries. Any 
fiduciary required to make a return under 
this chapter shall be subject to all the pro¬ 
visions of law which apply to individuals. 

§ 19.142-1 Fiduciary returns. Every 
fiduciary, or at least one of Joint fiduci¬ 
aries. must make a return of income 

(a) For the individual whose income 
is in his charge, if the gross income of 
such individual is $5,000 or over, or if 
the net income of such individual is 
$1,000 or over if single or if married and 
not living with husband or wife for any 
part of the taxable year; or if such indi¬ 
vidual is married and was living with 


husband or wife for any part of the tax¬ 
able year but not at the close of the tax¬ 
able year and his gross income for the 
taxable year is $5,000 or over, or his net 
income is equal to, or in excess of, the 
credit allowed him by section 25 <b) (1) 
and (3) (computed without regard to his 
status as head of a family); or if such 
individual is married and was living with 
husband or wife for the entire taxable 
year and the aggregate gross income of 
both husband and wife is $5,000 or over, 
or the aggregate net income of both hus¬ 
band and wife is $2,500 or over; or if such 
individual is married and was living with 
husband or wife at the close of the tax¬ 
able year but not during the entire tax¬ 
able year and the aggregate gross income 
of both husband and wife is $5,000 or 
over, or the aggregate net income of both 
husband and wife is equal to, or in ex¬ 
cess of, the credit allowed them by sec¬ 
tion 25 (b) (1) and *3) (computed with¬ 
out regard to the status of either of them 
as head of a family), or 

(b) For the estate for which he acts 
if the net income of such estate is $1,000 
or over, as computed under section 162, 
and for the trust for which he acts if 
the net income of such trust is $100 or 
over, as computed under section 162, or 
if the gross income of the estate or trust 
is $5,000 or over, regardless of the amount 
of the net income, or if any beneficiary 
of such estate or trust is a nonresident 
alien. 

The return in case (a) shall be on 
Form 1040 or 1040 A. In case (b) a re¬ 
turn is required on Form 1041. A copy of 
the will or trust instrument sworn to by 
the fiduciary as a true and complete copy 
in cases in which the gross income of the 
estate or trust is $5,000 or over, must be 
filed with the fiduciary return of the 
estate or trust, together with a statement 
by the fiduciary indicating the provisions 
of the will or trust instrument which, in 
his opinion, determine the extent to 
which the income of the estate or trust 
is taxable to the estate or trust, the bene¬ 
ficiaries, or the grantor, respectively. If, 
however, a copy of the will or trust in¬ 
strument, or statement relating to the 
provisions of the will or trust instrument, 
has once been filed, it need not again be 
filed if the fiduciary return contains a 
statement showing when and ^fhere it 
was filed. If the trust instrument is 
amended In any way after such copy has 
been Qled, a copy of the amendment, to- 
gether^rith a statement by the fiduciary, 
indicating the effect, if any. in his 
opinion, of such amendment on the ex¬ 
tent to which the income of the estate 
or trust is taxable to the estate or trust, 
the beneficiaries, or the grantor, respec¬ 
tively, must be filed with the return for 
the taxable year in which the amend¬ 
ment was made. See section 19.142-5 for 
returns in cases where any beneficiary is 
a nonresident alien. If the net income of 
a decedent from the beginning of the 
taxable year to the date of his death was 
equal to, or in excess of. the credit al¬ 
lowed him by section 25“ (b) (1) and (3) 


(computed without regard to his status 
as head of a family), or if his gross in¬ 
come for the same period was $5,000 or 
over, the executor or administrator shall 
make a return for such decedent. (See 
section 19.25-7.) 

For information returns required to be 
made by fiduciaries under section 147. 
see section 19.147-1. 

As to further duties and liabilities of 
fiduciaries, see section 312.* 

§ 19.142-2 Return by guardian or 
committee. A fiduciary acting as the 
guardian of a minor, or as the guardian 
or committee of an insane person, hav¬ 
ing a net income equal to, or in excess 
of. the credit allowed such person by 
section 25 (b) (1) and (3) (computed 
without regard to the status of the mi¬ 
nor or insane person as head of a fam¬ 
ily), or having a grass income of $5,000 
or over, must make a return for such 
person on Form 1040 or 1040 A and pay 
the tax, unless in the case of a minor 
the minor himself makes a return or 
causes it to be made. 

For the purpose of determining the 
liability of a fiduciary to render a re¬ 
turn under the provisions of the pre¬ 
ceding paragraph in cases where the 
minor or the incompetent is married and 
was living with husband or wife at the 
close of the taxable year, it is the aggre¬ 
gate gross income or the aggregate net 
income of both husband and wife which 
is controlling. (See section 19.51-1.)* 

$ 19.142-3 Returns in case of two 
trusts. In the case of two or more 
trusts the income of which is taxable to 
the beneficiaries, which were created by 
the same person and for which the same 
trustee acts, the trustee shall make a 
single return on Form 1041 for all such 
trusts, notwithstanding that thpy may 
arise from different instruments. If, 
however, one person acts as trustee for 
trusts created by different persons for 
the benefit of the samp beneficiary, he 
shall make a return on Form 1041 for 
each trust separately.* 

§ 19.142-4 Return by receiver. A re¬ 
ceiver who stands in the stead of an in¬ 
dividual or corporation must render a 
return of income and pay the tax for his 
trust, but a receiver of only part of the 
property of an individual or corporation 
need not. If the receiver acts for an in¬ 
dividual the return shall be on Form 
1040 or 1040 A. When acting for a cor¬ 
poration a receiver is not treated as a 
fiduciary, and in such a case the return 
shall be made as if by the corporation 
itself. (See section 52.) A receiver in 
charge of the business of a partnership 
shall render a return on Form 1065. A 
receiver of the rents and profits ap¬ 
pointed to hold and operate a mortgaged 
parcel of real estate, but not in control 
of all the property or business of the 
mortgagor, and a receiver in partition 
proceedings, are not required to render 
returns of income. In general, statu¬ 
tory receivers and common law receivers 
of all the property or business of an in¬ 
dividual or corporation must make re- 
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turns. (See also sections 147 and 148 
(a).)* 

§ 19.142-5 Return for nonresident 
alien beneficiary . ' 

(a) United States business or office . 
If a citizen or resident fiduciary has the 
distribution of the income of an estate 
or trust any beneficiary of which is a 
nonresident alien engaged in trade or 
business within the United States or 
having an office or place of business 
therein at any time within the taxable 
year, the fiduciary shall make a return 
on Form 1040 B for such nonresident 
alien and pay any tax shown thereon to 
be due. (See sections 143 and 211.) 
Unless such return is a true and accu¬ 
rate return of the nonresident alien ben¬ 
eficiary’s income from all sources within 
the United States, the benefits of the 
credits and deductions to which the ben¬ 
eficiary is entitled cannot be obtained in 
the return filed by the fiduciary. (See 
sections 215 and 251.) If the beneficiary 
appoints a person in the United States 
to act as his agent for the purpose of 
rendering income tax returns, the 
fiduciary shall be relieved from the ne¬ 
cessity of filing Form 1040 B in behalf 
of the beneficiary and from paying 
the tax. In such a case the fiduciary 
shall make a return on Form 1041 and 
attach thereto a copy of the notice of 
appointment. If the sole beneficiary of 
an estate or trust is a nonresident alien 
engaged in trade or business within the 
United States or having an office or 
place of business therein at any time 
within the taxable year the fiduciary 
shall make a return on Form 1041, as 
well as on Form 1040 B. If there are 
two or more such nonresident alien ben¬ 
eficiaries, the fiduciary shall render a 
return on Form 1041 and also a return 
on Form 1040 B for each nonresident 
alien beneficiary. (See further section 
19.217-1.) 

(b) No United States business or office. 
A citizen or resident fiduciary having the 
distribution of the income of an estate or 
trust will not be required to make a re¬ 
turn for any beneficiary of the estate or 
trust who is a nonresident alien not en¬ 
gaged in trade or business within the 
United States and not having an office 
or place of business therein at any time 
within the taxable year if the entire 
amount of the tax on the income pay¬ 
able to such beneficiary has been with¬ 
held at the source (see sections 143 and 
211 (a)). A citizen or resident fiduciary 
having the distribution of the income of 
an estate or trust shall make a return 
on Form 1040 NB-a if a beneficiary, 
other than a resident of Canada, has 
gross income for the taxable year of 
more than $21,600 from the sources 
specified in section 211 (a), regardless of 
the amount of tax withheld at the 
source. If the gross income from such 
sources is $21,600 or less, the return (if 
a return is required to be filed) for the 
beneficiary shall be on Form 1040 NB. 
If a return is required to be filed for a 


beneficiary who is a resident of Canada, 
such return also shall be on Form 1040 
NB. If the beneficiary appoints a per¬ 
son in the United States to act as his 
agent for the purpose of rendering in¬ 
come tax returns, the fiduciary shall be 
relieved from the necessity of filing a 
return in behalf of the beneficiary and 
from paying the tax. In such a case the 
fiduciary shall make a return on Form 
1041 and attach thereto a copy of the 
notice of appointment. The fiduciary 
shall make a return on Form 1042 of the 
tax at 10 percent on the entire amount 
of the income payable to the beneficiary, 
except that in the case of a beneficiary, 
resident of Canada, the rate shall be 5 
percent. In addition to such return or 
returns, the fiduciary shall make a re¬ 
turn on Form 1041 for the estate or 
trust, irrespective of the number of ben¬ 
eficiaries.* 

§ 19.142-6 Time for filing return upon 
death , or termination of trust. After his 
appointment and qualification, an execu¬ 
tor or administrator may immediately 
file a return for the decedent without 
waiting for the close of the taxable year. 
Upon the completion of the administra¬ 
tion of an estate and final accounting, 
an executor or administrator may im¬ 
mediately file a return of income of the 
estate for the taxable year in which the 
administration was closed. Similarly, 
upon the termination of a trust, the 
trustee may immediately make a return 
without waiting for the close of the tax¬ 
able year. Any income return required 
to be filed for a decedent covering the 
taxable year during which the decedent 
dies, or for the year in which an estate 
is closed or a trust terminated, is due on 
the 15th day of the third month follow¬ 
ing the close of the taxable year during 
which the decedent dies, the estate is 
closed, or the trust is terminated, which 
date shall also be the due date for pay¬ 
ment of the tax or the first installment 
thereof if payment is made under the 
provisions of section 56 (b). The pay¬ 
ment of the tax before the end of the 
taxable year under such circumstances 
does not relieve the taxpayer from lia¬ 
bility for any additional tax found to be 
due upon income of the taxable year. 
(See sections 57 and 272.) 

The domiciliary representative is re¬ 
quired to include in the return rendered 
by him as such domiciliary representa¬ 
tive the entire income of the estate. 
Consequently the only return required to 
be filed by the ancillary representative 
is on Form 1041, which shall be filed 
with the collector for his district and 
shall show the name and address of the 
domiciliary representative, the amount 
of gross income received by the ancillary 
representative, and the deductions to be 
claimed against such income, including 
any amount of income properly paid or 
credited by the ancillary representative 
to any legatee/heir, or other beneficiary. 
If the ancillary representative for the 
estate of a nonresident alien is a citizen 


or resident of the United States, and the 
domiciliary representative is a nonresi¬ 
dent alien, such ancillary representative 
is required to render the return other¬ 
wise required of the domiciliary repre¬ 
sentative.* 

Sec. 143. Withholding of tax at source. 

(a) Tax-free covenant bonds. 

(1) Requirement of withholding. In any 
case where bonds, mortgages, or deeds of 
trust, or other similar obligations of a cor¬ 
poration, Issued before January 1, 1934. con¬ 
tain a contract or provision by which the 
obligor agrees to pay any portion of the tax 
imposed by this chapter upon the obligee, 
or to reimburse the obligee for any portion 
of the tax. or to pay the interest without, 
deduction for any tax which the obligor may 
be required or permitted to pay thereon, or 
to retain therefrom under any law of the 
United States, the obligor shall deduct and 
withhold a tax equal to 2 per centum of the 
interest upon such bonds, mortgages, deed* 
of trust, or other obligations, whether such 
interest is payable annually or at shorter 
or longer periods, if payable to an indi¬ 
vidual, a partnership, or a foreign corpora¬ 
tion not engaged in trade or business within 
the United States and not having any office 
or place of business therein: Provided, That 
if the liability assumed by the obligor dees 
not exceed 2 per centum of the Interest, 
then the deduction and withholding shall be 
at the following rates: (A) 10 per centum In 
the case of a nonresident alien individual 
(except that such rate shall be reduced in 
the case of a resident of a contiguous 
country, to such rate, not less than 5 per 
centum, as may be provided by treaty with 
such country), or of any partnership not en¬ 
gaged in trade or business within the United 
States and not having any office or plarc 
of business therein and composed in whole 
or in part of nonresident aliens, (B) in the 
case of such a foreign corporation. 15 pc- 
centum, and (C) 2 per centum in the case 
of other individuals and partnerships: Pro¬ 
vided further. That if the owners of such 
obligations are not known to the withhold¬ 
ing agent the Commissioner may authorize 
such deduction and withholding to be at the 
rate of 2 per centum, or. if the liability 
assumed by the obligor does not exceed 2 
per centum of the interest, then at the rate 
of 10 per centum. 

(2) Benefit of credits against net income. 
Such deduction and withholding shall not 
be required in the case of a citizen or resi¬ 
dent entitled to receive such Interest, if hr 
files with the withholding agent on or before 
February 1 a signed notice in writing claim¬ 
ing the benefit of the credits provided in 
section 25 (b); nor in the case of a non¬ 
resident alien individual if so provided for 
in regulations prescribed by the Commis¬ 
sioner under section 215. 

(3) Income of obligor and obligee. The 
obligor shall not be allowed a deduction for 
the payment of the tax Imposed by this 
chapter, or any other tax paid pursuant .to 
the tax-free covenant clause, nor shall such 
tax be included in the gross income of the 
obligee. 

(b) Nonresident aliens. All persons, in 
whatever capacity acting, including lessees 
or mortgagors of real or personal property, 
fiduciaries, employers, and all officers and 
employees of the United States, having the 
control, receipt, custody, disposal, or pay¬ 
ment of interest (except interest on deposits 
with persons carrying on the banking busi¬ 
ness paid to persons not engaged in business 
in the United States and not having an office 
or place of business therein), dividends, rent, 
salaries, wages, premiums, annuities, com¬ 
pensations, remunerations, emoluments, or 
other fixed or determinable annual or peri¬ 
odical gains, profits, and income (but only 
to the extent that any of the above items 
constitutes gross income from sources within 
the United States), of any nonresident alien 
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individual, or of any partnership not engaged 
in trade or business within the United 
States and not having any omce or place of 
business therein and composed in whole or 
in part of nonresident aliens, shall (except 
in the cases provided for in subsection (a) 
of this section and except as otherwise pro¬ 
vided in regulations prescribed by the Com¬ 
missioner under section 215) deduct and 
withhold from such annual or periodical gains, 
profits, and income a tax equal to 10 per 
centum thereof, except that such rate shall 
be reduced, In the case of a nonresident alien 
individual a resident of a contiguous coun¬ 
try to such rate (not less than 5 per 
centum) as may be provided by treaty with 
such country: Provided. That no such de¬ 
duction or withholding shall be required in 
th • case of dividends paid by a foreign cor¬ 
poration unless (1) such corporation is en¬ 
gaged in trade or business within the United 
States or has an office or place of business 
therein, and (2) more than 85 per centum 
of the gross income of such corporation for 
the three-year period ending with the close 
of its taxable year preceding the declaration 
of such dividends (or for such part of such 
period as the corporation has been in exist¬ 
ence) was derived from sources within the 
United States as determined under the pro¬ 
visions of section 119: Provided further, 
Tliat the Commissioner may authorize such 
tax to be deducted and withheld from the 
interest upon any securities the owners of 
which are not known to the withholding 
agen . Under regulations prescribed by the 
Commissioner, with the approval of the Sec¬ 
retary, there may be exempted from such 
deduction and withholding the compensation 
for personal services of nonresident alien in¬ 
dividuals who enter and leave the United 
Stales at frequent Intervals. 

(c) Return and payment. Every person 
remiircd to deduct and withhold any tax 
under this section shall make return thereof 
or or before March 15 of each year and 
shall on or before June 15, in lieu of the 
time prescribed in section 58. pay the tax to 
the official of the United States Govern¬ 
ment authorized to receive it. Every such 
person is hereby made liable for such tax 
and is hereby indemnified against the claims 
and demands of any person for the amount 
of any payments made in accordance with 
th* provisions of this section. 

(cl> Income of recipient. Income upon 
which any tax is required to be withheld 
at the source under this section shall be 
included in the return of the recipient of 
such Income, but any amount of tax so 
withheld shall be credited against the 
amount of income tax as computed In such 
return. 

(e) Tax paid by recipient. If any tax 
required under this section to be deducted 
and withheld is paid by the recipient of the 
Income, it shall not be re-collected from the 
withholding agent: nor In cases in which 
the tax is so paid shall any penalty be im- 
paed upon or collected from the recipient 
of the income or the withholding agent for 
failure to return or pay the same, unless 
such failure was fraudulent and for the 
purpose of evading payment. 

if) Refunds and credits. Where there has 
been an overpayment of tax under this sec¬ 
tion any refund or credit made under the 
provisions of section 322 shall be made to 
the withholding agent unless the amount 
of such tax was actually withheld by the 
Withholding agent. 

(g) Cross reference. For de«*nition of 
“withholding agent", see section 3797 (a) 

( 16 ). 

§ 19.143-1 Withholding tax at 
source —(a) Withholding in general. 
vVithholding of a tax of 10 percent is 
required in the case of fixed or deter¬ 
minable annual or periodical income 
paid to a non-resident alien individual 
(even though such individual is engaged 
m trade or business within the United 
States or has an office or place of busi- 
No. 23-a 


ness therein) or to a nonresident part¬ 
nership, composed in whole or in part 
of nonresident alien individuals, except 
(1) income from sources without the 
United States, including interest on de¬ 
posits with persons carrying on the 
banking business paid to persons not en¬ 
gaged in business in the United States 
and not having any office or place of 
business therein, (2) interest upon bonds 
or other obligations of a corporation 
containing a tax-free covenant and is¬ 
sued before January 1. 1934 (but see 
paragraph (b) of this section), (3) div¬ 
idends paid by a foreign corporation un¬ 
less (A) such corporation is engaged in 
trade or business within the United 
States or has an office or place of busi¬ 
ness therein, and <B) more than 85 
percent of the gross income of such cor¬ 
poration for the 3-year period ending 
with the close of its taxable year pre¬ 
ceding the declaration of such dividends 
(or for such part of such period as the 
corporation has been in existence) was 
derived from sources within the United 
States, as determined under the provi¬ 
sions of section 119. (4) dividends dis¬ 
tributed by a corporation organized 
under the China Trade Act. 1922, to a 
resident of China, and (5) except that 
such rate of 10 percent shall be reduced, 
in the case of a resident of a contiguous 
country, to such rate, not less than 5 
percent, as may be provided by treaty 
with such country. Under the regula¬ 
tions prescribed pursuant to the tax con¬ 
vention between the United States and 
Canada, the rate of tax to be withheld 
at the source has been reduced to 5 per¬ 
cent in the case of residents of Canada. 
(See paragraph 106 of the Appendix to 
these regulations.) 

The tax must be withheld at the 
source from the gross amount of any 
distribution made by a corporation, other 
than a nontaxable distribution payable 
in stock or stock rights or a distribu¬ 
tion in partial or complete liquidation, 
without regard to any claim that all or 
a portion of such distribution is not tax¬ 
able. Appropriate adjustments, if any, 
will be made upon the filing of claims 
for refund. 

The tax need not be withheld on ac¬ 
crued interest paid in connection with 
the sale of bonds between interest dates. 

A tax of 10 percent must be withheld 
from interest on bonds or securities not 
containing a tax-free covenant, or con¬ 
taining a tax-free covenant and issued 
on or after January 1, 1934, if the owner 
is unknown to the withholding agent, ex¬ 
cept where such interest represents in¬ 
come from sources without the United 
States. 

For withholding in the case of income 
paid to nonresident foreign corporations, 
see section 19.144-1. 

Resident or domestic fiduciaries are 
required to deduct the income tax at the 
source from all fixed or determinable 
annual or periodical gains, profits, and 
income of nonresident alien beneficiar¬ 
ies, to the extent that such items consti¬ 


tute gross income from sources within 
the United States. Bond interest, divi¬ 
dends, or other fixed or determinable 
annual or periodical income paid to a 
nonresident alien fiduciary is subject to 
withholding even though the benefi¬ 
ciaries of the estate or trust are citizens 
or residents of the United States. 

The income of a trust created by a 
nonresident alien individual and taxable 
to the grantor under the provisions of 
section 166 or 167 is subject to withhold¬ 
ing even though the beneficiaries of such 
trust are citizens or residents of the 
United States, and regardless of whether 
the beneficiaries are exempt from in¬ 
come tax. 

A debtor corporation having an issue 
of bonds or other similar obligations 
which appoints a duly authorized agent 
to act in its behalf under the withhold¬ 
ing provisions of the Internal Revenue 
Code, is required to file notice of such 
appointment with the Commissioner of 
Internal Revenue, Sorting Section, 
Washington, D. C., giving the name and 
address of the agent. 

If, in connection with the sale of its 
property, payment of the bonds or other 
obligations of a corporation is assumed 
by the assignee, such assignee, whether 
an individual, partnership, or corpora¬ 
tion, must deduct and withhold such 
taxes as would be required to be with¬ 
held by the assignor had no such sale or 
transfer been made. 

For determining income from sources 
within the United States, see section 119. 

As to who are nonresident alien indi¬ 
viduals, see sections 19.211-2 and 
19.3797-8. For classification of foreign 
corporations, see sections 19.231-2 and 
19.3797-8. As to what partnerships are 
deemed to be nonresident partnerships, 
see section 19.3797-8. 

For withholding in the case of divi¬ 
dends distributed by a corporation or¬ 
ganized under the China Trade Act, 1922, 
see sections 19.143-3 and 19.262-4. 

(b) Tax-free covenant bonds issued 
before January 1, 1934 . The withholding 
provisions of section 143 (a) (1) are 
applicable only to bonds, mortgages, or 
deeds of trust, or other similar obliga¬ 
tions of a corporation which were is¬ 
sued before January 1, 1934, and which 
contain a tax-free covenant. For the 
purpose of section 143 (a) (1) bonds, 
mortgages, or deeds of trust, or other 
similar obligations of a corporation, are 
issued when delivered. If a broker or 
other person acts as selling agent of the 
obligor the obligation is issued when de¬ 
livered by the agent to the purchaser. 
If a broker or other person purchases 
the obligation outright for the purpose 
of holding or reselling it, the obligation 
is issued when delivered to such broker 
or other person. 

In order that the date of issue of 
bonds, mortgages, or deeds of trust, or 
other similar obligations of corporations, 
containing a tax-free covenant may be 
readily determined by the owner, for the 
purpose of preparing the ownership 
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certificates required under sections 
19.143-1 to 19.143-9, inclusive, the “is¬ 
suing” or debtor corporation shall indi¬ 
cate, by an appropriate notation, the 
date of issue or use the phrase, “Issued 
on or after January 1, 1934,” on each 
such obligation or in a statement accom¬ 
panying the delivery of such obligation. 

In cases where on or after January 1, 
1934, the maturity date of bonds or other 
obligations of a corporation is extended, 
the bonds or other obligations shall be 
considered to have been issued on or 
after January 1 , 1934. The interest on 
such obligations is not subject to the 
withholding provisions of section 143 (a) 
but falls within the class of interest 
described in section 143 (b). 

In the case of interest upon bonds or 
other obligations of a corporation con¬ 
taining a tax-free covenant and issued 
before January 1, 1934, paid to an indi¬ 
vidual, a fiduciary or a partnership, 
whether resident or nonresident, with¬ 
holding of a tax of 2 percent is required, 
except that if the liability assumed by the 
obligor in connection with such a cove¬ 
nant does not exceed 2 percent of the in¬ 
terest, withholding is required at the rate 
of 10 percent in the case of a nonresident 
alien, or a nonresident partnership com¬ 
posed in whole or in part of nonresident 
alien individuals, or if the owner is un¬ 
known to the withholding agent. The 
rates of withholding applicable to the in¬ 
terest on bonds or other obligations of a 
corporation containing a tax-free cove¬ 
nant, and issued before January 1, 1934, 
are applicable to interest on such obliga¬ 
tions issued by a domestic corporation or 
a resident foreign corporation. However, 
withholding is not required in the case of 
interest payments on such bonds or obli¬ 
gations if such interest is not to be 
treated as income from sources within 
the United States under section 119 (a) 

( 1 ) (B) and the payments are made to 
a nonresident alien or a partnership 
composed wholly of nonresident aliens. 
A nonresident foreign corporation having 
a fiscal or paying agent in the United 
States is required to withhold a tax of 2 
percent upon the interest on its tax-free 
covenant bonds issued before January 1, 
1934, paid to an individual or fiduciary 
who is a citizen or resident of the United 
States, or to a partnership any member 
of which is a citizen or resident, or to an 
unknown owner. 

For withholding in the case of inter¬ 
est upon bonds or other obligations of 
a corporation containing a tax-free 
covenant and issued before January 1, 
1934, paid to nonresident foreign cor¬ 
porations, see section 19.144-1. 

Bonds issued under a trust deed con¬ 
taining a tax-free covenant are treated 
as if they contain such a covenant. If 
neither the bonds nor the trust deeds 
given by the obligor to secure them con¬ 
tained a tax-free covenant, but the origi¬ 
nal trust deeds were modified prior to 
January 1, 1934, by supplemental agree¬ 
ments containing a tax-free covenant 
executed by the obligor corporation and 


the trustee, the bonds issued prior to 
January 1, 1934. are subject to the pro¬ 
visions of section 143 (a), provided ap¬ 
propriate authority existed for the modi¬ 
fication of the trust deeds in this man¬ 
ner. The authority must have been 
contained in the original trust deeds or 
actually secured from the bondholders. 

In the case of corporate bonds or other 
obligations containing a tax-free cove¬ 
nant, issued before January 1, 1934, the 
corporation paying a Federal tax, or 
any part of it, for someone else pur¬ 
suant to its agreement is not entitled to 
deduct such payment from its gross in¬ 
come on any ground nor shall the tax so 
paid be included in the gross income of 
the bondholder. The amount of the tax 
may nevertheless be claimed by the bond¬ 
holder as a credit against the total 
amount of income tax due in accordance 
with section 143 (d). The tax withheld 
at the source upon tax-free covenant 
bond interest included in the income of 
an estate or trust and taxable to the 
beneficiaries thereof (including the 
grantor of a trust subject to section 166 
or 167) is allowable, pro rata, as a credit 
against ( 1 ) the tax required to be with¬ 
held by the fiduciary from the income 
of nonresident alien beneficiaries and 

( 2 ) the total tax computed in the re¬ 
turns of the beneficiaries required to 
make returns. In the case, however, of 
corporate bonds or other obligations con¬ 
taining an appropriate tax-free cove¬ 
nant, the corporation paying for some¬ 
one else, pursuant to its agreement, a 
State tax or any tax other than a Fed¬ 
eral tax may deduct such payment as 
interest paid on indebtedness.® 

§ 19.143-2 Fixed or determinable an¬ 
nual or periodical income. Only fixed 
or determinable annual or periodical in¬ 
come is subject to withholding. The In¬ 
ternal Revenue Code specifically includes 
in such income, interest, dividends, rent, 
salaries, wages, premiums, annuities, 
compensations, remunerations. and 
emoluments. But other kinds of income 
are included, as. for instance, royalties. 

Income is fixed when it is to be paid in 
amounts definitely predetermined. In¬ 
come is determinable whenever there is 
a basis of calculation by which the 
amount to be paid may be ascertained. 
The income need not be paid annually if 
it is paid periodically; that is to say, from 
time to time, whether or not at regular 
intervals. That the length of time during 
which the payments are to be made may 
be increased or diminished in accord¬ 
ance with someone’s will or with the 
happening of an event does not make 
the payments any the less determinable 
or periodical. A salesman "working by 
the month for a commission on sales 
which is paid or credited monthly re¬ 
ceives determinable periodical income. 
The share of the income of an estate or 
trust from sources within the United 
States which is distributable, whether 
distributed or not, or which has been 
paid or credited during the taxable year 
to a nonresident alien beneficiary of 


such estate or trust constitutes fixed or 
determinable annual or periodical in¬ 
come within the meaning of section 
143 (b). The income derived from the 
sale in the United States of property, 
whether real or personal, is not fixed 
or determinable annual or periodical 
income. Such items as taxes, Interest 
on mortgages, or premiums on insur¬ 
ance paid to or for the account of a 
nonresident alien landlord by a ten¬ 
ant, pursuant to the terms of the lease, 
constitute fixed or determinable annual 
or periodical income.* 

§ 19.143-3 Exemption from withhold¬ 
ing. Withholding from interest on 
bonds or other obligations of corpora¬ 
tions issued prior to January l, 1934 
containing a tax-free covenant shall not 
be required in the case of a citizen or 
resident if he files with the withholding 
agent when presenting interest coupons 
for payment, or not later than February 
1 of the following year, an ownership 
certificate on Form 1000 siting that his 
net income does not exceed his personal 
exemption and credit for dependents. 
To avoid inconvenience a resident alien 
should file a certificate of residence on 
Form 1078 with withholding agents, who 
shall forward such certificates to the 
Commissioner of Internal Revenue. Sort¬ 
ing Section, Washington, D. C., with a 
letter of transmittal* 

The income of domestic corporations 
and of resident foreign corporations is 
free from withholding. 

No withholding from dividends paid by 
a corporation organized under the China 
Trade Act, 1922, is required unless the 
dividends are treated as income from 
sources within the United States under 
section 119 and are distributed to— 

(1) A nonresident alien other than a 
resident of China at the time of such dis¬ 
tribution; 

(2) A nonresident partnership com¬ 
posed in whole or in part of nonresident 
aliens (other than a partnership resident 
in China); or 

(3) A nonresident foreign corporation 
(other than a corporation resident in 
China). 

The salary or other compensation for 
personal services of a nonresident alien 
individJal who enters and leaves the 
United States at frequent intervals, shall 
not be subject to deduction and with¬ 
holding of income tax at the source, pro¬ 
vided he is a resident of Canada or 
Mexico. 

The following items of fixed or deter¬ 
minable annual or periodical 'income 
from sources within the United States 
received by a citizen of France residing 
in France, or a corporation organized 
under the laws of France, are not subject 
to the withholding provisions of the In¬ 
ternal Revenue Code, since such income 
is exempt from Federal income tax 
under the provisions of the tax conven¬ 
tion between the United States and 
France, signed April 27, 1932. and effec- 
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tive January 1. 1936 (see paragraph 108 
of the Appendix to these regulations): 

(1) Amounts paid as consideration for 
the right to use patents, secret processes 
and formulas, trade-marks, and other 
analogous rights; 

(2) Income received as copyright 

royalties; and 

( 3 ) private pensions and life an¬ 
nuities. 

The person paying such income should 
be notified by letter from the French 
citizen or corporation, as the case may 
be. that the income is exempt from tax¬ 
ation under the provisions of the con¬ 
vention and protocol referred to above. 
Such letter from a citizen of France shall 
contain his address and a statement that 
he is a citizen of France residing in 
France. The letter from such corpora¬ 
tion shall contain the address of its office 
or place of business and a statement that 
it is a corporation organized under the 
laws of the Republic of France, and shall 
be signed by an officer of the corporation 
giving his official title. The letter of 
notification or a copy thereof should be 
immediately forwarded by the recipient 
to the Commissioner of Internal Revenue, 
Sorting Section, Washington, D. C. 

As to items of income received on or 
after January 1. 1940, by individual resi¬ 
dents of Sweden or by Swedish corpora¬ 
tions or other Swedish entities and not 
subject to the withholding provisions of 
the Internal Revenue Code, see the tax 
convention between the United States 
and Sweden, effective January 1, 1940, 
and regulations to be prescribed there¬ 
under. 

A nonresident alien individual not en¬ 
gaged in trade or business within the 
United States and not having an office 
or place of business therein at any time 
within the taxable year is subject to the 
tax imposed by section 211 (a) on gross 
income and is not entitled to any per¬ 
sonal exemption or credit for depend¬ 
ents. Although a nonresident alien in¬ 
dividual who is engaged in trade or busi¬ 
ness within the United States or has an 
office or place of business therein is en¬ 
titled to the personal exemption of $1,000 
(and a credit for dependents if he is a 
resident of Canada or Mexico), he is 
subject to the normal tax and the surtax 
imposed by sections 11 and 12 by reason 
of the provisions of section 211 (b) and 
the benefit of the personal exemption 
and credit for dependents may not be 
received by filing a claim therefor with 
the withholding agent.* 

§ 19.143-4. Ownership certificates for 
bond interest. In accordance with the 
provisions of section 147 (b), citizens 
and resident individuals and fiduciaries, 
resident partnerships and nonresident 
partnerships all of the members of which 
are citizens or residents, owning bonds, 
mortgages, or deeds of trust, or other 
similar obligations issued by a domestic 
corporation, a resident foreign corpora¬ 
tion, or a nonresident foreign corpora¬ 
tion having a fiscal agent or a paying 


agent in the United States, when pre¬ 
senting interest coupons for payment 
shall file ownership certificates for each 
issue of such obligations regardless of 
the amount of the coupons. 

In the case of interest payments on 
overdue coupon bonds, the interest cou¬ 
pons of which have been exhausted, 
ownership certificates are required to be 
filed when collecting the interest in the 
same manner as if interest coupons were 
presented for collection. 

In all cases where the owner of bonds, 
mortgages, or deeds of trust, or other 
similar obligations of a corporation is a 
nonresident alien, a nonresident part¬ 
nership composed in whole or in part of 
nonresident aliens, a nonresident foreign 
corporation, or where the owner is un¬ 
known. an ownership certificate for each 
issue of such obligations shall be filed 
when interest coupons for any amount 
are presented for payment. The owner¬ 
ship certificate is required whether or 
not the obligation contains a tax-free 
covenant. However, ownership certifi¬ 
cates need not be filed by a nonresident 
alien, a partnership composed wholly of 
nonresident aliens, or a nonresident for¬ 
eign corporation in connection with in¬ 
terest payments on such bonds, mort¬ 
gages, or deeds of trust, or other similar 
obligations of a domestic or resident for¬ 
eign corporation qualifying under section 
119 (a) (1) (B), or of a nonresident for¬ 
eign corporation. 

The ownership certificate shall show 
the name and address of the debtor 
corporation, the name and address of 
the owner of the obligations, a descrip¬ 
tion of the obligations, the amount of 
interest and its due date, the rate at 
which tax is to be withheld, and the date 
upon which the interest coupons were 
presented for payment. 

Ownership certificates need not be 
filed in the case of interest payments on 
obligations of a State, Territory, or any 
political subdivision thereof, or the Dis¬ 
trict of Columbia; or obligations of a 
corporation organized under Act of Con¬ 
gress. if such corporation is an instru¬ 
mentality of the United States; or the 
obligations of the United States or its 
possessions. (See section 22 (b) (4).) 
Ownership certificates are not required 
to be filed in connection with interest 
payments on bonds, mortgages, or deeds 
of trust, or other similar obligations is¬ 
sued by an individual or a partnership. 
Ownership certificates are not required 
where the owner is a domestic corpora¬ 
tion, a resident foreign corporation, or a 
foreign government. 

When interest coupons detached from 
corporate bonds are received unaccom¬ 
panied by ownership certificates, unless 
the owner of the bonds is known to the 
first bank to which the coupons are pre¬ 
sented for payment, and the bank is 
satisfied that the owner is a person who 
is not required to file an ownership 
certificate, the bank shall require of the 
payee a statement showing the name and 
address of the person from whom the 


coupons were received by the payee, and 
alleging that the owner of the bonds is 
unknown to the payee. Such statement 
shall be forwarded to the Commissioner 
with the monthly return on Form 1012. 
The bank shall also require the payee 
to prepare a certificate on Form 1001, 
crossing out “owner” and inserting 
“payee” and entering the amount of the 
interest on line 3, and shall stamp or 
write across the face of the certificate 
“Statement furnished,” adding the name 
of the bank. 

Ownership certificates are required in 
connection with interest payments on 
registered bonds as in the case of coupon 
bonds, except that if ownership certifi¬ 
cates are not furnished by the owner of 
such bonds, ownership certificates must 
be prepared by the withholding agent.* 

§ 19.143-5 Form of certificate for 
citizens or residents. For the purpose 
of section 19.143-4, Form 1000 shall be 
used in preparing ownership certificates 
of citizens or residents of the United 
States (individual or fiduciary), resident 
partnerships, and nonresident partner¬ 
ships all of the members of which are 
citizens or residents. If the obligations 
are issued by a nonresident foreign cor¬ 
poration having a fiscal or paying agent 
in the United States. Form 1000 should 
be modified to show the name and ad¬ 
dress of the fiscal agent or the paying 
agent in addition to the name and ad¬ 
dress of the debtor corporation.* 

§ 19.143-6 Form of certificate for 
nonresident aliens, nonresident foreign 
corporations, and unknown owners. For 
the purpose of section 19.143-4, Form 
1001 shall be used in preparing owner¬ 
ship certificates (a) of nonresident 
aliens, (b) of nonresident partnerships 
composed in whole or in part of nonresi¬ 
dent aliens, (c) of nonresident foreign 
corporations, and <d) where the owner is 
unknown.* 

§ 19.143-7 Return and payment of 
tax withheld. Every withholding agent 
shall make on or before March 15 an an¬ 
nual return on Form 1013 of the tax 
withheld from interest on bonds or other 
obligations of corporations. This return 
should be filed with the collector for the 
district in which the withholding agent 
is located. The withholding agent shall 
also make a monthly return on Form 
1012 on or before the 20th day of the 
month following that for which the re¬ 
turn is made. The ownership certifi¬ 
cates, Forms 1000 and 1001, must be for¬ 
warded to the Commissioner with the 
monthly return. Such of the forms as 
report interest from which the tax is to 
be withheld should be listed on the 
monthly return. While the forms re¬ 
porting interest from which no tax is to 
be withheld need not be listed on the re¬ 
turn, the number of such forms sub¬ 
mitted should be entered in the space 
provided. If Form 1000 is modified to 
show the name and address or fiscal pay¬ 
ing agent in the United States (see sec¬ 
tion 19.143-5). Forms 1012 and 1013 
should be likewise modified. 
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Every person required to deduct and 
withhold any tax from income other 
than such bond interest shall make an 
annual return thereof to the collector on 
or before March 15 on Form 1042, show¬ 
ing the amount of tax required to be 
withheld from each nonresident alien, 
nonresident partnership composed in 
whole or in part of nonresident aliens, or 
nonresident foreign corporation to which 
income other than bond interest was 
paid during the previous taxable year. 
Form 1042 should be filed with the col¬ 
lector for the district in which the with¬ 
holding agent is located. Every United 
States withholding agent shall make and 
file with the collector, in duplicate, an 
information return on Form 1042B, for 
the calendar year 1939 and each subse¬ 
quent calendar year, in addition to the 
withholding return on Form 1042. with 
respect to the items of income from 
which a tax of only 5 percent was with¬ 
held from Canadian addressees. There 
shall be reported on Form 1042B not only 
such items of income listed on Form 
1042, but also such items of interest 
listed on monthly returns on Form 1012, 
including items of interest where the lia¬ 
bility for withholding is only 2 percent. 
In the case of corporations whose ad¬ 
dresses are within Canada, only the fixed 
or determinable annual or periodical in¬ 
come from sources within the United 
States consisting of dividends should be 
reported. 

In every case the tax withheld must be 
paid to the collector on or before June 15 
of the following year. For penalties and 
additions to the tax attaching upon 
failure to make such returns or such pay¬ 
ments, see sections 145 and 291. 

If a debtor corporation has designated 
a person to act for it as withholding 
agent, and such person has not withheld 
any tax from the income nor received any 
funds from the debtor corporation to pay 
the tax which the debtor corporation as¬ 
sumed in connection with its tax-free 
covenant bonds, such person cannot be 
held liable for the tax assumed by the 
debtor corporation merely by reason of 
such person’s appointment as withhold¬ 
ing agent. If a duly authorized with¬ 
holding agent has become insolvent or 
for any other reason fails to make pay¬ 
ment to the collector of internal reve¬ 
nue of money deposited with it by the 
debtor corporation to pay taxes, or money 
withheld from bondholders, the debtor 
corporation is not discharged of its lia¬ 
bility under section 143 fa) (1), since 
the withholding agent is merely the 
agent of the debtor corporation. 

In any case where income is payable in 
any medium other than money, the with¬ 
holding agent shall not release the prop¬ 
erty so received until it has been placed 
in funds sufficient to enable it to pay over 
in money the tax required to be withheld 
with respect to such income.* 

§ 19.143-8 Ownership certificates in 
the case of fiduciaries and joint owners. 
If fiduciaries have the control and cus¬ 
tody of more than one estate or trust, and 


such estates and trusts have as assets 
bonds of corporations and other securi¬ 
ties. a certificate of ownership shall be 
executed for each estate or trust, regard¬ 
less of the fact that the bonds are of the 
same issue. The ownership certificate 
should show the name of the estate or 
trust, in addition to the name and ad¬ 
dress of the fiduciary. If bonds are 
owned jointly by two or more persons, a 
separate ownership certificate must be 
executed in behalf of each of the owners.* 

§ 19.143-9 Return of income from 
which tax toas withheld. The entire 
amount of the income from which the 
tax was withheld shall be included 
in gross income in the return required 
to be made by the recipient of the 
income without deduction for such pay¬ 
ment of the tax but any tax so withheld 
shall be credited against the total income 
tax as computed in the taxpayer’s re¬ 
turn. (See, however, section 19.142-5.) 
If the tax is paid by the recipient of the 
income or by the withholding agent it 
shall not be re-collected from the other, 
regardless of the original liability there¬ 
for. and in such event no penalty will be 
asserted against either person for failure 
to return or pay the tax where no fraud 
or purpose to evade payment is involved. 

Tax withheld at the source upon fixed 
or determinable annual or periodical in¬ 
come paid to nonresident alien fiduci¬ 
aries is deemed to have been paid by the 
persons ultimately liable for the tax upon 
such income. Accordingly, if a person 
is subject to the taxes imposed by sec¬ 
tion 11, 12, 13, or 14 upon any portion of 
the income of a nonresident alien estate 
or trust, the part of any tax withheld at 
the source which is properly allocable to 
the income so taxed to such person shall 
be credited against’ the amount of the in¬ 
come tax computed upon his return, and 
any excess shall be credited against any 
income, war-profits, or excess-profits tax, 
or installment thereof, then due from 
such person, and any balance shall be 
refunded.* 

Sec. 144. Payment op corporation income 

TAX AT SOURCE. 

In the case of foreign corporations subject 
to taxation under this chapter not engaged 
in trade or business within the United States 
and not having any office or place of busi¬ 
ness therein, there shall be deducted and 
withheld at the source in the same manner 
and upon the same items of income as is 
provided in section 143 a tax equal to 15 
per centum thereof, except that in the case 
of dividends the rate shall be 10 per cen¬ 
tum. and except that in the case of cor¬ 
porations organized under the laws of a con¬ 
tiguous country such rate of 10 per centum 
with respect to dividends shall be reduced to 
such rate (not less than 5 per centum) as 
may be provided by treaty with such coun¬ 
try; and such tax shall be returned and paid 
in the same manner and subject to the same 
conditions as provided in that section: Pro¬ 
vided, That in the case of interest described 
in subsection (a) of that section (relating 
to tax-free covenant bonds) the deduction 
and withholding shall be at the rate speci¬ 
fied in such subsection. 

§ 19.144-1 Withholding in the, case of 
nonresident foreign corporations. A tax 
of 15 percent is required to be withheld 
in the case of fixed or determinable an¬ 


nual or periodical income paid to a non¬ 
resident foreign corporation except <n 
income from sources without the United 
States, including interest on deposits 
with persons carrying on the banking 
business paid to such corporation, <2) 
interest upon bonds or other obligations 
of a corporation containing a tax-free 
covenant and issued before January i 
1934, where the liability assumed by the 
obligor exceeds 2 percent of the inter¬ 
est, and (3) dividends. 

Withholding of a tax at the rate of 2 
percent is required in the case of inter¬ 
est paid to a nonresident foreign corpo¬ 
ration, upon bonds or other obligations 
of a corporation issued prior to January 
1, 1934, and containing a tax-free cov¬ 
enant, if the liability assumed by the ob¬ 
ligor exceeds 2 percent of the interest 
and the interest is treated as income 
from sources within the United States. 

A tax of 10 percent is required to be 
withheld from dividends (other than div¬ 
idends distributed by a corporation or¬ 
ganized under the China Trade Act. 1922, 
to a resident of China) from sources 
within the United States paid to a non¬ 
resident foreign corporation, except that 
such rate of 10 percent shall be reduced, 
in the case of corporations organized 
under the laws of a contiguous country, 
to such rate (not less than 5 percent) as 
may be provided by treaty with such 
country. (See paragraph 106 of the Ap¬ 
pendix to these regulations.) Dividends 
paid by a foreign corporation are not, 
however, subject to withholding unless 
such corporation is engaged in trade or 
business within the United States or has 
an office or place of business therein and 
more than 85 percent of the gross in¬ 
come of such foreign corporation for the 
3-year period ending with the close of 
its taxable year preceding the declara¬ 
tion of such dividends (or for such part 
of such period as the corporation has 
been in existence) was derived from 
sources within the United States as de¬ 
termined under the provisions of sec¬ 
tion 119. (See also section 143.) 

For withholding in the case of divi¬ 
dends distributed by a corporation or¬ 
ganized under the China Trade Act, 1922, 
see sections 19.143-3 and 19.262-4/ 

§19.144-2 Aids to withholding 
agents in determining liability for with¬ 
holding of tax. Since no withholding of 
tax on bond interest, dividends, or other 
income is required in the case of a resi¬ 
dent foreign corporation (see section 
19.143-3), the person paying such in¬ 
come should be notified by a letter from 
such corporation that it is not subject to 
the withholding provisions of the Inter¬ 
nal Revenue Code. The letter from the 
corporation shall contain the address of 
its office or place of business in the 
United States and be signed by an ni¬ 
cer of the corporation giving his official 
title. Such letter of notification, or copy 
thereof, should be immediately for¬ 
warded by the recipient to the Commi - 
sioner of Internal Revenue. Sorting Sec¬ 
tion, Washington, D. C. The same pro- 
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cedurc should be followed in the case of 
resident partnerships, composed in whole 
or in part of nonresident aliens, not sub¬ 
ject to the withholding provisions of the 
Code except in the case of interest on 
tax-free covenant bonds. The letter 
should be signed by a member of the 
firm. 

When a payor corporation, or any 
other person (including a nominee), hav¬ 
ing the control, receipt, custody, disposal, 
or payment of dividends has no definite 
knowledge of the status of a shareholder, 
the tax should be withheld if the share¬ 
holder's address is outside the United 
States. If the shareholder’s address is 
within the United States, it may be as¬ 
sumed that such shareholder is a citizen 
or & resident thereof. Unless the name 
and style of the shareholder are such as 
to indicate clearly that he is a nonresi¬ 
dent alien, an address in care of another 
person in the United States does not of 
it; If warrant the treating of the share¬ 
holder as a nonresident alien. If a 
shareholder changes his address from a 
pboe without the United States to a 
place within the United States, the tax 
should be withheld unless proof is 
furnished showing that he is a citizen or 
a resident of the United States. A per¬ 
son’s written statement that he is a citi¬ 
zen, or resident of the United States, may 
be relied upon by the payor of income 
as proof that such person is a citizen or 
resident of the United States. 

The following table of withholding 
rates under the Internal Revenue Code 
and the tax convention between the 
United States and Canada has been pre¬ 
pared for the purpose of making a sum¬ 
mary of such rates readily available to 
withholding agents: 


Classes of tax¬ 
payers 


l. Citizen or resi¬ 
dent individual, 
Mdudary, or 

iwtnershlp.. 

2- Nonresident in¬ 
dividual. ttdu- 
ciw’y, or partner¬ 
ship (except as 
stated in item 5 
Mow).. 


Corporate bond 
interest 


With tax- 
free cove¬ 
nant and 
issued be¬ 
fore Jan. 
1. 1934 


12 

8$ 

a o 


<2^ 
•a “ 


si 

la 


r u 

H 


10 


58 

at 

I 3 

J* 

II 
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10 


a 

s 

i 

o 

s~ 

5. 

> 

% 

8 o 

58 



ll 
1 8 
|! 

1 

a 

o 

a 

2 

1 

If 

5 

cs 

ll 

Q S 


o a 


Ir 
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a® 
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8 

5 a 
35 
tr 


hr 

T F 

3 

o> 

JG 


2 

o 


5 

s 

ll 

1 


t s 

u 

o 

> 

a 

I 




10 

» 10 

10 


vatefi®o m P*osation for personal services render 
not subject to withholding in t 
alk ‘nSrresid.>ntsor Canada or Mexi< 
intervals!*' QU<1 leave tbe VnlUA States at freque 


Classes of tax¬ 
payers 


Corporate bond 
interest 


With tax- 
free cove¬ 
nant and 
issued be¬ 
fore Jan. 
1, 1931 


Sc 

*3 a 

„ 8 


i 1 

jl 

is 

8 

8 * 

i: 


3* 


3 « 


S 4 


3. Domestic cor¬ 

poration or resi¬ 
dent foreign cor¬ 
poration. 

4. Nonresident for¬ 
eign corporation 
(except as stated 
in item «below).. 

5. Individual, fidu¬ 

ciary, or partner¬ 
ship. resident of 
Canada. 

fl. Nonresident cor¬ 
poration organ- 
bed under laws 
of Canada. 

7. Unknown owner 


15 


10 15 


5 (») 


5 15 15 


Sec. 145. Penalties. 

(a) Failure to file returns, submit infor¬ 
mation. or pay tax. Any person required 
under this chapter to pay any tax. or re¬ 
quired by law or regulations made under 
authority thereof to make a return, keep any 
records, or supply any Information, for the 
purposes of the computation, assessment, or 
collection of any tax imposed by this chap¬ 
ter. who willfully falls to pay such tax, make 
such return, keep such records, or supply 
such information, at the time or times re¬ 
quired by law or regulations, shall, in addi¬ 
tion to other penalties provided by law, be 
guilty of a misdemeanor and. upon convic¬ 
tion thereof, be fined not more than $10,000, 
or Imprisoned for not more than one year, 
or both, together with the costs of prosecu¬ 
tion. 

(b) Failure to collect arid pay over tax, or 
attempt to defeat or evade tax . Any person 
required under this chapter to collect, ac¬ 
count for, and pay over any tax Imposed by 
this chapter, who willfully fails to collect or 
truthfully account for and pay over such tax, 
and any person who willfully attempts In any 
manner to evade or defeat any tax Imposed 
by this chapter or the payment thereof, 
shall, in addition to other penalties provided 
by law, be guilty of a felony and, upon con¬ 
viction thereof, be fined not more than 
$10,000, or imprisoned for not more than five 
years, or both, together with the costs of 
prosecution. 

(c) Person defined. The term ••person*’ as 
used in this section includes an officer or 
employee of a corporation or a member or 
employee of a partnership, who as such 
officer, employee, or member is under a duty 
to perform the act in respect of which the 
violation occurs. 

(d) Cross reference. For penalties for 
failure to file Information returns with re¬ 
spect to foreign personal holding companies 
and foreign corporations, see section 340. 

§ 19.145-1 Penalties. The penalties 
provided for in section 145 cannot be as¬ 
sessed but are enforceable only by suit 


or prosecution. For limitations on prose¬ 
cutions, see section 3748 (paragraph 87 
of the Appendix to these regulations). 
The willful failure of a taxpayer to give 
information required in his return as to 
advice or assistance rendered in the 
preparation of the return, and the will¬ 
ful failure of the person preparing a re¬ 
turn for another to execute the sworn 
statement required with reference there¬ 
to, make such persons subject to the 
penalties imposed by section 145 (a). 
The privilege against incrimination in 
the fifth amendment to the Constitu¬ 
tion is not a defense to a charge of fail¬ 
ure to file a return, and does not au¬ 
thorize a refusal to state the amount of 
income, though the taxpayer’s income 
was made through crime.* 

Sec. 146. Closing bt Commissioner of 

TAXABLE TEAR. 

(a) Tax in jeopardy .— 

(1) Departure of taxpayer or removal of 
property from United States. If the Com¬ 
missioner finds that a taxpayer designs 
quickly to depart from the United States or 
to remove his property therefrom, or to con¬ 
ceal himself or his property therein, or to do 
any other act tending to prejudice or to 
render wholly or partly ineffectual proceed¬ 
ings to collect the tax for the taxable year 
then last past or the taxable year then cur¬ 
rent unless such proceedings be brought 
without delay, the Commissioner shall de¬ 
clare the taxable period for such taxpayer 
immediately terminated and shall cause 
notice of such finding and declaration to be 
given the taxpayer, together with a demand 
for immediate payment of the tax for the 
taxable period so declared terminated and of 
the tax for the preceding taxable year or so 
much of such tax as is unpaid, whether or 
not the time otherwise allowed by law for 
filing return and paying the tax has expired: 
and such taxes shall thereupon become im¬ 
mediately due and payable. In any proceed¬ 
ing in court brought to enforce payment of 
taxes made due and payable by virtue of the 
provisions of this section the finding of the 
Commissioner, made as herein provided, 
whether made after notice to the taxpayer 
or not. shaU be for all purposes presumptive 
evidence of the taxpayer's design. 

(2) Corporation in liquidation. If the- 
Commissioner finds that the collection of 
the tax of a corporation for the current or 
last preceding taxable year will be Jeop¬ 
ardized by the distribution of all or a por¬ 
tion of the assets of such corporation In the 
liquidation of the whole or any part of its 
capital stock, the Commissioner shall de¬ 
clare the taxable period for such taxpayer 
immediately terminated and shall cause no¬ 
tice of such finding and declaration to be 
given the taxpayer, together with a demand 
for immediate payment of the tax for the 
taxable period so declared terminated and 
of the tax for the last preceding taxable 
year or so much of such tax as is unpaid, 
whether or not the time otherwise allowed 
by law for filing return and paying the tax 
has expired: and such taxes shall there¬ 
upon become immediately due and payable. 

(b) Security for payment. A taxpayer who 
is not in default in making any return or 
paying Income, war-profits, or excess-profits 
tax under any Act of Congress may fur¬ 
nish to the United States, under regulations 
to be prescribed by the Commissioner, with 
the approval of the Secretary, security ap¬ 
proved by the Commissioner that he will 
duly make the return next thereafter re¬ 
quired to be filed a©d pay the tax next 
thereafter required to be paid. The Com¬ 
missioner may approve and accept in like 
manner security for return and payment of 
taxes made due and payable by virtue of 
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the provisions of this section, provided the 
taxpayer has paid In full all other income, 
war-profits, or excess-profits taxes due from 
him under any Act of Congress. 

(c) Same—Exemption from section. If se¬ 
curity is approved and accepted pursuant to 
the provisions of this section Rnd such fur¬ 
ther or other security with respect to the 
tax or taxes covered thereby is given as 
the Commissioner shall from tlm$ to time 
find necessary and require, payment of such 
taxes shall not be enforced by any pro¬ 
ceedings under the provisions of this sec¬ 
tion prior to the expiration of the time 
otherwise allowed for paying such respective 
taxes. 

(d) Citizens. In the case of a citizen of 
the United States or of a possession of the 
United States about to depart from the 
United States the Commissioner may. at his 
discretion, waive any or all of the require¬ 
ments placed on the taxpayer by this section. 

(e) Departure of alien. No alien shall 
depart from the United States unless he 
first procures from the collector or agent 
in charge a certificate that he has complied 
with all the obligations imposed upon him 
by the income, war-profits, and excess-profits 
tax laws. 

(f) Addition to tax. If a taxpayer violates 
or attempts to violate this section there shall, 
in addition to all other penalties, be added 
as part of the tax 25 per centum of the total 
amount of the tax or deficiency in the tax, 
together with interest at the rate of 6 per 
centum per annum from the time the tax 
became due. 

§ 19.146-1 Termination of the taxable 
period by Commissioner. 

(a) Section 146 provides that in the 
case of a taxpayer who designs by im¬ 
mediate departure from the United 
States or otherwise to avoid the payment 
of the tax for the preceding or current 
taxable year, the Commissioner may 
upon evidence satisfactory to him, de¬ 
clare the taxable period for such tax¬ 
payer immediately terminated and cause 
to be served upon him notice and de¬ 
mand for immediate payment of the tax 
for the taxable period declared termi¬ 
nated, and of the tax for the preceding 
taxable year, or so much of such tax as 
is unpaid. In such a case the taxpayer 
is entitled to the personal exemption and 
credit for dependents, if otherwise al¬ 
lowable, but the amount allowable as 
personal exemption and credit for de¬ 
pendents shall be reduced propor¬ 
tionately to the length of the period for 
which the return is made. If suit is 
necessary to collect a tax made due and 
payable by the provisions of section 
146 (a) (1), the Commissioner’s finding 
is presumptive evidence of the taxpayer’s 
design. Section 146 (a) (2) provides for 
a similar termination of the taxable 
period of a corporation if the Commis¬ 
sioner finds that the collection of the tax 
of the corporation for the current or 
last preceding taxable year will be 
jeopardized by the distribution of all or 
a portion of the assets of such corpora¬ 
tion in the liquidation of the whole or 
any part of its capital stock. Such find¬ 
ing of the Commissioner is considered 
prima facie correct. A taxpayer who is 
not in default in making the returns or 
in paying other ta*es may procure the 
postponement until the usual time of the 
payment of taxes which are or may be 
due pursuant to this section by depositing 


with the Commissioner United States 
bonds of a principal amount not exceed¬ 
ing double the amount of taxes due for 
the taxable period, or by furnishing such 
other security as may be approved by 
the Commissioner. 

<b) Except as provided in paragraph 
(c) of this section an alien who intends 
to depart from the United States will 
be required to file a return of income on 
Form 1040C and to obtain a certificate 
of compliance with income tax obliga¬ 
tions from the collector or internal reve¬ 
nue agent in charge. A certificate of 
compliance is attached to and made a 
part of Form 1040C. An alien, whether 
resident or nonresident, who intends to 
depart from the United States should 
appear before the collector or internal 
revenue agent in charge for the district 
in which he resides and satisfy all in¬ 
come tax obligations with respect to in¬ 
come received or to be received, de¬ 
termined as nearly as may be, up to and 
including the date of his intended de¬ 
parture. Upon payment of such obli¬ 
gations. or upon the furnishing of such 
security as may be approved by the 
Commissioner for the payment of such 
obligations, or upon satisfactory evi¬ 
dence that no tax is due and payable, the 
collector or internal revenue agent in 
charge will issue a certificate of com¬ 
pliance to the applicant. A properly 
executed certificate of compliance issued 
by the collector or internal revenue 
agent must be presented at the point of 
departure. An alien presenting himself 
at the point of departure without such 
certificate of compliance w r ill be exam¬ 
ined by an internal revenue officer at 
that point and such taxes as appear to 
be due and owing will be collected. 
Citizens of the United States or of pos¬ 
sessions of the United States departing 
from the United States will not be re¬ 
quired to procure certificates of com¬ 
pliance or to present any other evidence 
of compliance with income tax obliga¬ 
tions. 

(c) An alien who intends to depart 
from the United States and whose tax¬ 
able year has not been terminated by 
the Commissioner as provided in sec¬ 
tion 146 (a), and who is not in default 
in making any return, or paying income, 
war-profits, or excess-profits tax under 
any Act of Congress, may procure a 
certificate of compliance as provided in 
section 146 (e) by (1) appointing in 
writing on Form 934 an attorney in 
fact, resident in the United States, to 
make his income tax return or returns 
for the taxable year current at the time 
of his intended departure and for the 
next preceding taxable year (if not al¬ 
ready made), (2) making on Form 
1040D a return of information for his 
taxable year current at the time of his 
intended departure and a return on that 
form for the next preceding taxable year 
where the period for making the income 
tax return for the next preceding tax¬ 
able year has not expired, and (3) either 
paying the estimated tax as shown on 


the information return (Form 1040D) 
which will be credited on account for 
the year covered by such return, or fur¬ 
nishing security approved by the Com¬ 
missioner that he will make the re¬ 
quired return or returns and pay the 
tax or taxes required to be paid, if 
such security is approved and accepted 
and such further security, with reject 
to the tax or taxes covered thereby is 
given as the Commissioner shall from 
time to time find necessary and require, 
payment of such taxes may be postponed 
until the expiration of the time other¬ 
wise allowed for their payment. The 
departing alien may furnish as security 
a surety bond on Form 1133 in an 
amount not exceeding double .he 
amount of tax for his taxable yea- cur¬ 
rent at the time of his intended de¬ 
parture, and for the next preceding 
taxable year (if not already paid), con¬ 
ditioned upon the making of his return 
or returns for such year or years (if not 
already made), and the payment of any 
tax or taxes that may become payable 
for such year or years together with any 
penalty and interest that may accrue 
thereon, such bond to be executed by 
a surety or sureties approved by the 
Commissioner. In lieu of such a surety 
bond, the taxpayer may furnish as se¬ 
curity a penal bond (Form 1133 >, ap¬ 
proved by the Commissioner, secured by 
deposit of bonds or notes of the United 
States equal in their total par value to 
an amount not exceeding double the 
amoimt of the tax or taxes in respect of 
which the bond is furnished. A form of 
a “certificate of compliance” is made a 
part of Form 1040D. Bonds complying 
with the provisions of this section, if 
properly executed and with adeo e 
surety, are approved, and may be ac¬ 
cepted in the name of the Commission* r, 
by the collector or internal rev nue 
agent in charge by signing the Form 1133 
as follows: 


Commissioner of Internal Revenue. 

By- -- 

(Collector of Internal Revenue.) 


11nternal Retinue Agent in Charge.) 

A corporation will not be accepted ns 
a surety on such bond unless the corpo¬ 
ration holds a certificate of authority 
from the Secretary of the Treasury as an 
acceptable surety on Federal bonds. If 
the surety on the bond is an individual 
or individuals such bonds shall not be ac¬ 
cepted until an investigation is made as 
to the financial and other responsibility 
of such surety or sureties and such in' 
vestigation shows that the collection of 
the tax is amply secured by the bond.* 

Sec. 147. Information at source. 

(a) Payments of SI,000 or more. All per¬ 
sons, In whatever capacity acting, including 
lessees or mortgagors of real or personal prop¬ 
erty. fiduciaries, and employers, making pay¬ 
ment to another person, of interest. rent, 
salaries, wages, premiums, annuities, com¬ 
pensations, remunerations, emoluments, or 
other fixed or determinable gains, profits, and 
income (other than payments described in 
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section 148 (a) or 149). of $1,000 or more In 
tny taxable year. or. in the case of such pay¬ 
ments made by the United States, the officers 
or employees of the United States having 
information as to such payments and re¬ 
quired to make returns in regard thereto by 
the regulations hereinafter provided for. shall 
render a true and accurate return to the 
Commissioner, under such regulations and 
in such form and manner and to such extent 
85 mav be prescribed by him with the ap¬ 
proval of the Secretary, setting forth the 
amount of such gains, profits, and income, 
and the name and address of the recipient of 
such payment. 

(b) Returns regardless of amount of pay¬ 
ment Such returns may be required, re¬ 
gardless of amounts. <1) in the case of pay¬ 
ments of interest upon bonds, mortgages, 
deeds of trust, or other similar obligations 
of ' jrporations, and (2) in the case of collec¬ 
tions of items (not payable in the United 
States) of interest upon the bonds of foreign 
countries and Interest upon the bonds of 
and dividends from foreign corporations by 
perrons undertaking as a matter of business 
or for profit the collection of foreign pay¬ 
ments of such interest or dividends by means 
of coupons, checks, or bills of exchange. 

(O Recipient to furnish name and ad¬ 
dress. When necessary to make effective the 
provisions of this section the name and ad¬ 
dress of the recipient of income shall be fur¬ 
nished upon demand of the person paying 
the income. 

(d Obligations of United States. The 
provisions of this section shall not apply to 
the payment of Interest on obligations of the 

United States. 

§ 19.147-1 Return of information as 
to payments of $1,000. All persons mak¬ 
ing payment to another person of fixed 
or determinable income of $1,000 or more 
in any calendar year must render a re¬ 
turn thereof to the Commissioner for 
such year on or before February 15 of 
the following year, except as specified in 
sections 19.147-3 to 19.147-5, inclusive. 
A return shall be made in each case on 
Form 1099, accompanied by transmittal 
Form 1096 showing the number of re¬ 
turns filed, except that the return with 
respect to distributions to beneficiaries of 
a trust or of an estate shall be made on 
Form 1041 in lieu of Forms 1099 and 
1096. The street and number where the 
recipient of the payment lives should be 
stated, if possible. If no present ad¬ 
dress is available, the last known post- 
office address must be given. Although 
to make necessary a return of informa¬ 
tion the income must be fixed or deter¬ 
minable, It need not be annual or period¬ 
ical. (See section 19.143-2.) 

Sums paid in respect of life insurance, 
endowment, or annuity contracts which 
are required to be included in gross in¬ 
come under sections 19.22 (b) (D-l, 
19.22 cb) (2>-l, and 19.22 (b) (2)-2 
come within the meaning of the term 
“fixed or determinable income” and are 
required to be reported in returns of 
information as required by this section, 
except that payments in respect of poli¬ 
cies surrendered before maturity and 
lapsed policies need not be reported. 

Fees for professional services paid to 
attorneys, physicians, and members of 
other professions come within the mean¬ 
ing of the term “fixed or determinable 
income” and are required to be reported 
in returns of information as required by 
this section. 


For the purposes of a return of infor¬ 
mation, an amount Js deemed to have 
been paid when it is credited or set apart 
to the taxpayer without any substantial 
limitation or restriction as to the time or 
manner of payment or condition upon 
which payment is to be made, and which 
is made available to him so that it may be 
drawn at any time, and its receipt 
brought within his own control and dis¬ 
position.* 

§ 19.147-2 Return of information as to 
payments to employees. The names of 
all employees to whom payments of 
$1,000 or over a year are made, whether 
such total sum is made up of wages, sal¬ 
aries, commissions, or compensation in 
any other form, must be reported. Heads 
of branch offices and subcontractors em¬ 
ploying labor, who keep the only com¬ 
plete record of payments therefor, should 
file returns of information in regard to 
such payments directly with the Com¬ 
missioner. When both main office and 
branch office have adequate records, the 
return should be filed by the main office. 
Amounts distributed or made available 
under an employees* trust governed by 
the provisions of section 165 to any bene¬ 
ficiary in any taxable year, in excess of 
the sum of his personal exemption and 
the amounts paid into the fund by him, 
must be reported by the trustee. But see 
section 19.147-3. (See also section 19.22 

(a)-3.) 

In the case of payments made by the 
United States to persons in its service 
(civil, military, or naval) of wages, sal¬ 
aries, or compensation in any other 
form, the returns of information shall be 
made by the heads of the executive de¬ 
partments and other United States Gov¬ 
ernment establishments.* 

§ 19.147-3 Cases where no return of 
information required. Payments of the 
following character, although over $1,000, 
need not be reported in returns of infor¬ 
mation on Form 1099: 

(a) Payments of interest on obliga¬ 
tions of the United States; 

(b) Payments by a broker to his cus¬ 
tomers; 

(c) Payments of any type made to 
corporations; 

(d) Bills paid for merchandise, tele¬ 
grams, telephone, freight, storage, and 
similar charges; 

(e) Payments of rent made to real 
estate agents (but the agent must report 
payments to the landlord if the amount 
paid during the year was $1,000 or 
more); 

(f) Payments made to alien employees 
serving in foreign countries or payments 
representing earned income for services 
rendered without the United States made 
to nonresident citizens entitled to the 
benefits of section 116 (a); 

(g) Salaries and profits paid or dis¬ 
tributed by a partnership to the individ¬ 
ual partners; 

(h) Payments of salaries, or other 
compensation for personal services ag¬ 
gregating less than $2,500 made to a 
married individual (citizen or resident); 


(i) Payments of commissions made by 
fire insurance companies, or other com¬ 
panies insuring property, to general 
agents, except when specifically directed 
by the Commissioner to be filed; 

(j) Payments of income upon which 
income tax has been withheld at the 
source and reported on Forms 1012, 1013, 
or 1042; and 

(k) Amounts paid by the United 
States to persons in its service (civil, 
military, or naval) as an allowance for 
traveling expenses, including an allow¬ 
ance for meals and lodging, as. for ex¬ 
ample, a per diem allowance in lieu of 
subsistence, and amounts paid as reim¬ 
bursements for traveling expenses. 

If the marital status of the payee is 
unknown to the payor, or if the marital 
status of the payee changed during the 
year (see section 19.25-7), or if the payee 
is a resident of Canada or Mexico, the 
payee will be considered a single person 
for the purpose of filing a return of in¬ 
formation on Form 1099 with respect to 
payments of salaries or other compensa¬ 
tion for personal services.* 

§ 19.147-4 Return of information as 
to interest on corporate bonds . In the 
case of payments of interest, regardless 
of amount, upon bonds and similar obli¬ 
gations of corporations, the ownership 
certificates, when duly filed, shall consti¬ 
tute and be treated as returns of infor¬ 
mation. (See section 19.143-5.) * 

§ 19.147-5 Return of information as to 
payments to other than citizens or resi¬ 
dents. In the case of payments of fixed 
or determinable annual or periodical in¬ 
come to nonresident aliens (individual or 
fiduciary), to nonresident partnerships 
composed in whole or in part of nonresi¬ 
dent aliens, or to nonresident foreign 
corporations (see section 19.3797-8), the 
returns filed by withholding agents on 
Form 1042 shall constitute and be treated 
as returns of information. (See sections 
143 and 144.)* 

§ 19.147-6 Foreign items. The term 
“foreign items,” as used in these regula¬ 
tions, means any item of interest upon 
the bonds of a foreign country or of a 
nonresident foreign corporation not hav¬ 
ing a fiscal or paying agent in the United 
States, or any item of dividends upon 
the stock of such corporation.* 

§ 19.147-7 Return of information as 
to foreign items , In the case of foreign 
items, an information return on Form 
1099 is required to be filed by the bank 
or collecting agent accepting the items 
for collection, if the foreign item is paid 
to a citizen or resident of the United 
States (individual or fiduciary), or a 
partnership any member|of which is a 
citizen or resident, and if the amount of 
the foreign items paid in any taxable 
year to an individual, a partnership, or a 
fiduciary is $1,000 or more. Such forms 
accompanied by Form 1096 should be 
forwarded to the Commissioner of Inter¬ 
nal Revenue. Returns Distribution Sec¬ 
tion, Washington, D. C., on or before 
February 15 of each year. The term 
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"collection” includes the following: (a) 
The payment by the licensee of the for¬ 
eign item In cash; (b) the crediting by 
the licensee of the account of the person 
presenting the foreign itemize) the ten¬ 
tative crediting by the licensee of the ac¬ 
count of the person presenting the for¬ 
eign item until the amount of the foreign 
item is received by the licensee from 
abroad; and <d) the receipt of foreign 
items by the licensee for the purpose of 
transmitting them abroad for deposits. 
(See sections 19.147-1 and 19.147-3.) * 

§ 19.147-8 Information as to actual 
owner. When the person receiving a 
payment falling within the provisions 
of the Internal Revenue Code for infor¬ 
mation at the source is not the actual 
owner of the income received, the name 
and address of the actual owner or 
payee shall be furnished upon demand 
of the individual, corporation, or part¬ 
nership paying the income, and in de¬ 
fault of a compliance with such demand 
the payee becomes liable for the pen¬ 
alties provided. (See section 145.) Div¬ 
idends on stock are prima facie the 
income of the record owner of the stock. 
Upon receipt of dividends by a record 
owner, he should execute Form 1087 to 
disclose the name and address of the 
actual owner or payee. Form 1087 
should be filed with the Commissioner 
of Internal Revenue, Returns Distribu¬ 
tion Section, Washington, D. C., not later 
than February 15 of the succeeding year. 
Unless such a disclosure is made, the 
record owner will be held liable for any 
tax based upon such dividends. (See 
section 19.148-1.) 

The filing of Form 1087 is not required 
(a) if the record owner is required to 
file a fiduciary return on Form 1041, or 
a withholding return on Form 1042. dis¬ 
closing the name and address of the 
actual ow f ner or payee, or (b) if the 
actual owner or payee is a nonresident 
alien individual, foreign partnership, or 
foreign corporation and the 10 percent 
tax has been withheld at the source 
prior to receipt of the dividends by the 
record owner. (See section 19.143-1.) • 

Sec. 148. Information by corporations. 

(a) Dividend payments . Every corpora¬ 
tion shall, when required by the Commis¬ 
sioner, render a correct return, duly verified 
under oath, of its payments of dividends, 
stating the name and address of each share¬ 
holder, the number of shares owned by him. 
and the amount of dividends paid to him. 

(b) Profits declared as dividends. Every 
corporation shall, when required by the Com¬ 
missioner, furnish him a statement of such 
facts as will enable him to determine the 
portion of the earnings or profits of the 
corporation (including gains, profits, and in¬ 
come not taxed) accumulated during such 
periods as the Commissioner may specify, 
which have beentf distributed or ordered to be 
distributed, respectively, to its shareholders 
during such taxable years as the Commis¬ 
sioner may specify. - 

(c) Accumulated earnings and profits. 
When requested by the Commissioner, or any 
collector, every corporation shall forward to 
him a correct statement of accumulated 
earnings and profits and the names and ad¬ 
dresses of the Individuals or shareholders 
who would be entitled to the same if divided 


or distributed, and of the amounts that 
would be payable to each. 

td) Contemplated dissolution or liquida¬ 
tion. Every corporation shall, within thirty 
days after the adoption by the corporation 
of a resolution or plan for the dissolution 
of the corporation or for the liquidation of 
the whole or any part of Its capital stock, 
render a correct return to the Commissioner, 
verified under oath, setting forth the terms 
of such resolution or plan and such other 
information as the Commissioner shall, with 
the approval of the Secretary, by regulations 
prescribe. 

(e) Distributions in liquidation. Every 
corporation shall, when required by the 
Commissioner, render a correct return, duly 
verified under oath, of its distributions In 
liquidation, stating the name and address 
of each shareholder, the number and class 
of shares owned by him, and the amount 
paid to him or, if the distribution is in prop¬ 
erty other than money, the fair market 
value (as of the date the distribution is 
made) of the property distributed to him. 

(f) Compensation of officers and employ¬ 
ees. Under reguatlons prescribed by the 
Commissioner with the approval of the Sec¬ 
retary, every corporation subject to taxation 
under this chapter shall, in its return, sub¬ 
mit a list of the names of all officers and 
employees of such corporation and the re¬ 
spective amounts paid to them during the 
taxable year of the corporation by the cor¬ 
poration as salary, commission, bonus, or 
other compensation for personal services ren¬ 
dered. if the aggregate amount so paid to the 
individual is in excess of $75,000. 

The Secretary shall compile from the re¬ 
turns made a list containing the names of. 
and the amounts paid to. each such officer 
and employee and the name of the paying 
corporation, and shall make such list avail¬ 
able to the public. 

Sec. 407. Sale of information derived 

FROM INCOME TAX RETURNS. (REVENUE ACT OF 
1939.) 

Section 148 (f) of ihe Internal Revenue 
Code is amended by adding at the end there¬ 
of the following new sentence: “It shall be 
unlawful for any person to sell, offer for sale, 
or circulate, for any consideration whatso¬ 
ever, any copy or reproduction of any list, or 
part thereof, authorized to be made public by 
this Act or by any prior Act relating to the 
publication of information derived from in¬ 
come-tax returns; and any offense against 
the foregoing provision shall be a misde¬ 
meanor and be punished by a fine not ex¬ 
ceeding $1,000 or by Imprisonment not ex¬ 
ceeding one year, or both, at the discretion 
of the court: Provided, That nothing in this 
sentence shall be construed to be applicable 
with respect to any newspaper, or other pe¬ 
riodical publication, entitled to admission to 
the mails as second-class mail matter.” 

§ 19.148-1 Return of information as 
to payments of dividends. Section 148 
provides that every corporation shall, 
when required by the Commissioner, 
render a correct return, duly verified 
under oath, of payments of divi¬ 
dends, stating the name and address of 
each shareholder, the number of shares 
owned by him, and the amount of divi¬ 
dends paid to him. In accordance with 
that section, returns of information in 
respect of dividend payments shall be 
rendered for each calendar year as fol¬ 
lows: 

(a) Except as provided in paragraph 
(b) of this section, every domestic cor¬ 
poration or foreign corporation engaged 
in business within the United States or 
having an office or place of business or a 
fiscal or paying agent in the United 
States, making payments of dividends 


and distributions (other than distribu¬ 
tions in liquidation) (1) out of its earn¬ 
ings or profits accumulated after Feb¬ 
ruary 28, 1913, or (2) out of earnings or 
profits of the taxable year (computed as 
of the close of the taxable year without 
diminution by reason of any distribu¬ 
tions made during the taxable year) 
without regard to the amount of the 
earnings and profits at the time the dis¬ 
tribution was made, to any shareholder 
who is an individual (citizen or resident 
of the United States), a resident fidu¬ 
ciary, or a resident partnership any 
member of which is a citizen or resident, 
amounting to $100 or more during each 
calendar year, shall render an Informa¬ 
tion return on Forms 1096 and 1099. 
A separate Form 1099 must be prepared 
for each shareholder, upon which will 
be shown the name and address of the 
shareholder to whom such payment was 
made, and the amount paid. These 
forms, accompanied by a letter of trans¬ 
mittal on Form 1096 showing the num¬ 
ber of Forms 1099 filed therewith, shall 
be filed with the Commissioner of In¬ 
ternal Revenue, Returns Distribution 
Section, Washington, D. C., on or beiore 
February 15 of the following year. 

The periodical distributions of earnings 
on running installment shares of stock 
paid or credited by a building and loan 
association to its holders of that class of 
stock are dividends within the meaning 
of section 115 (a). The sum received 
upon withdrawal from a building and 
loan association in excess of the amounts 
paid in on account of membership fees 
and stock subscriptions, consisting of ac¬ 
cumulated profits, constitutes a dividend 
within the meaning of section 115 (a). 
As to when a stock dividend is taxable 
as a dividend see section 115 (f). 

(b) In cases of distributions which are 
made from a depletion or depreciation 
reserve, or which for any other reason 
are deemed by the corporation to be non- 
taxable or partly nontaxable to its share¬ 
holders, the corporation will first fill in 
the information on the reverse side of 
Form 1096 and forward this form to the 
Commissioner of Internal Revenue, Re¬ 
turns Distribution Section, Washington, 
D. C., not later than February 1 of the 
following year. Upon receipt of this in¬ 
formation the Commissioner will deter¬ 
mine and advise the corporation by letter 
whether any portion of such distribution 
is subject to tax. The corporation after 
receiving this letter will then prope:lv 
prepare for each shareholder a Form 
1099, which shall be forwarded with 
Form 1096 to the Commissioner of In¬ 
ternal Revenue, Returns Distribu* ion 
Section, Washington, D. C., not laur 
than 30 days after such letter is received. 

In any case in which it is impossible 
to file the return within the time pre¬ 
scribed in this section, the corporation 
may, upon a showing of such fact, obtain 
a reasonable extension of time for filing 
the return. The request for the exten- 
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sion of time must be forwarded to the 
Commissioner of Internal Revenue, 
practice and Procedure Division, Wash¬ 
ington, D. C., on or before the date 
prescribed for filing the return.* 

§ 19.148-2 Return of information re¬ 
specting contemplated dissolution or 
liquidation. 

(a> Making and filing of returns. 
Within 30 days after the adoption of any 
resolution or plan for or in respect of 
the dissolution of a corporation or the 
liquidation of the whole or any part of 
its capital stock, the corporation shall 
file with the Commissioner of Internal 
Revenue, Washington, D. C., attention of 
the Income Tax Unit, Records Division, 
a correct return on Form 966, made 
under oath or affirmation and contain¬ 
ing the information required by para¬ 
graph (b) of this section and by such 
form. A like return shall be filed by the 
corporation in the case of any amend¬ 
ment of. or supplement to. a resolution 
or plan for or in respect of the dissolu¬ 
tion of the corporation or the liquidation 
of the whole or any part of its capital 
stock. A return must be filed under sec¬ 
tion 148 (d) in respect of a liquidation 
whether or not any part of the gain or 
loss to the shareholders upon the liqui¬ 
dation is recognized under the provisions 
of section 112. 

(b) Contents of return —(1) General. 
There shall be attached to and made a 
part of the return required by section 
148 (d) and paragraph (a) of this sec¬ 
tion a certified copy of the resolution or 
plan, together with any amendments 
thereof or supplements thereto, and such 
return shall in addition contain the fol¬ 
lowing information: 

(1) The name and address of the cor¬ 
poration; 

(ii) The place and date of incorpora¬ 
tion; 

(iii) The date of the adoption of the 
resolution or plan and the dates of any 
amendments thereof or supplements 

thereto; and 

(iv) The collection district in which 
the last income tax return of the corpo¬ 
ration was filed and the taxable year 

covered thereby. 

(2) Returns in respect of amendments 
or supplements . If a return in respect 
of any resolution or plan for or in re¬ 
spect of the dissolution of a corporation 
or the liquidation of the whole or any 
part of its capital stock has already been 
hied pursuant to section 148 (d), a re¬ 
turn in respect of any amendment 
thereof or supplement thereto will be 
deemed sufficient if it gives the date such 
prior return was filed and contains a 
duly certified copy of such amendment or 
supplement and all other information 
required by this section and by Form 966 
which was not given in such prior re¬ 
turn. if no return was filed relative to 
the resolution or plan which is being 
am?nded or supplemented, the return 
relative to the amendment thereof or 
supplement thereto shall contain a duly 
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certified copy of the resolution or plan 
which is being amended or supple¬ 
mented, together with all amendments 
thereof and supplements thereto, and all 
other information required by this sec¬ 
tion and by Form 966.* 

§ 19.148-3 Return of information re¬ 
specting distributions in liquidation. 
Unless the distribution is one in respect 
of which information is required to be 
filed pursuant to section 19.112 (b) (6)-5 
(b), 19.112 (g)-6 (a), or 19.371-10, every 
corporation making any distribution in 
liquidation of the whole or any part of 
its capital stock shall file a return of in¬ 
formation on Forms 1096 and 1099L, giv¬ 
ing all the information required by such 
forms and by these regulations. A sep¬ 
arate Form 1099L must be prepared in 
duplicate for each shareholder to whom 
such distribution was made, showing the 
name and address of such shareholder, 
the number and class of shares owned by 
him in liquidation of which such distri¬ 
bution was made, and the total amount 
distributed to him on each class of stock. 
If the amount distributed to such share¬ 
holder on any class of stock consisted in 
whole or in part of property other than 
money, the return on such form shall in 
addition show the amount of money dis¬ 
tributed. if any, and shall list separately 
each class of property other than money 
distributed, giving a description of the 
property in each such class and a state¬ 
ment of its fair market value at the time 
of the distribution. 

Such duplicate forms, accompanied by 
a letter of transmittal on Form 1096 
showing the number of Forms 1099L filed 
therewith, shall be filed with the Com¬ 
missioner of Internal Revenue, Returns 
Distribution Section, Washington, D. C., 
on or before February 15 of the year fol¬ 
lowing the calendar year in which such 
distribution was made.* 

§19.148-4 Information r e sp e ding 
compensation of officers and employees in 
excess of $75,000 . Every corporation 
subject to taxation under chapter 1 which 
during any taxable year beginning after 
December 31. 1938, has paid to any of¬ 
ficer or employee of the corporation, sal¬ 
ary, commission, bonus, or other compen¬ 
sation for personal services rendered, in 
an aggregate amount in excess of $75,000 
(in whatever form paid), shall in respect 
of each such taxable year, make and file, 
in duplicate. Schedule H-l, as a part of 
its income tax return, in accordance with 
the instructions contained in the pre¬ 
scribed return. Such schedule shall con¬ 
tain the following information: (1) 
Name of officer or employee, (2) amount 
of salary paid, (3) amount of commis¬ 
sion paid, (4) amount of bonus paid, (5) 
amount of other compensation paid, and 
(6) total compensation paid. 

The term “paid” as used in this sec¬ 
tion means “paid or accrued” or “paid or 
incurred” which shall be construed ac¬ 
cording to the method of accounting 
upon the basis of which the net income 
of the corporation is computed. 


Upon receipt of the returns by the col¬ 
lector, the schedules will be detached and 
forwarded by the collector to the Com¬ 
missioner of Internal Revenue, Records 
Division, Washington, D. C.* 

Sec. 149. Returns of brokers. 

Every person doing business as a broker 
shall, when required by the Commissioner, 
render a correct return duly verified under 
oath, under such rules and regulations as the 
Commissioner, with the approval of the Sec¬ 
retary. may prescribe, showing the names of 
customers for whom such person has trans¬ 
acted any business, with such details as to 
the profits, losses, or other Information which 
the Commissioner may require, as to each of 
such customers, as will enable the Commis¬ 
sioner to determine whether all income tax 
due on profits or gains of such customers 
has been paid. 

§ 19.149-1 Return of information by 
brokers. Every person or organization 
acting as broker or other agent in stock, 
bond, or commodity transactions (in¬ 
cluding banks which handle orders for 
depositors or custodian accounts) is 
hereby directed to make an annual re¬ 
turn of information on Form 1100 for 
each customer, depositor, or account for 
whom or which the total amount of 
either the purchases or sales of securities 
or commodities, for the customer, or the 
total market value of the securities ex¬ 
changed for the customer, is $25,000 or 
more during the calendar year 1939 and 
each subsequent calendar year, except 
as provided in this section or as other¬ 
wise specifically directed by the Commis¬ 
sioner. The form shall show the name 
and address of the customer and the title 
of the account; the name and address of 
the broker or agent; the names and ad¬ 
dresses of the guarantor of the account 
and others with power to make with¬ 
drawals of cash, securities, or commodi¬ 
ties from the account; and, except as 
provided in the fourth paragraph of this 
section, the form shall also show the total 
of the purchases, the total of the sales, 
and the total market value of the securi¬ 
ties exchanged for the customer or ac¬ 
count. 

The making of Form 1100 by banks 
and trust companies may be confined to 
cases involving sales and exchanges for 
customers aggregating $25,000 or more 
during the year, and the dollar totals 
may be omitted from the Form 1100. It 
is to be understood, however, that such a 
form shall be made for each case involv¬ 
ing sales and exchanges aggregating 
$25,000 or more during each year. 

Banks and trust companies will not be 
required to file Form 1100 covering pur¬ 
chases, sales, or exchanges made by them 
when acting for themselves or as 
executor, administrator, trustee, or in 
any other fiduciary capacity (not includ¬ 
ing custodian or safe-keeping accounts 
as fiduciary), or for other banks, trust 
companies, brokers, or other financial in¬ 
stitutions doing business in the United 
States. Banks and trust companies will 
not be required to file returns covering 
purchases and sales where they do not 
actually give the orders for the purchases 
and sales. 
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Brokers and other agents handling 
purchases and sales of commodities for 
customers may report on Form 1100 for 
each year either the total profit or loss 
of each customer on all of such trans¬ 
actions, when $500 or more, in lieu of the 
total purchases or sales of $25,000 or 
more. If the profit or loss is reported a 
Form 1100 should be prepared for each 
customer whenever the amount of the 
total profit or loss of the customer from 
all such transactions is $500 or more for 
the calendar year, and the form should 
be noted accordingly. 

Persons or organizations having do¬ 
mestic correspondents will not report on 
Form 1100 for such domestic correspond¬ 
ents inasmuch as each correspondent will 
report for his or its individual customers. 

Form 1100 is printed on white paper 
and a duplicate thereof is printed on pink 
paper. In each case where the account 
is guaranteed or others have power to 
make withdrawals of cash, securities, or 
commodities from the account, a dupli¬ 
cate of the form as prepared on white 
paper shall be made on the pink form for 
each name and address, other than the 
customer, required to be shown on Form 
1100. 

Form 1100A is provided for use as a 
letter of transmittal and affidavit to ac¬ 
company Forms 1100. The Forms 1100 
for each year accompanied by Forms 
1100A ,properly filled out and executed, 
shall be forwarded to the Commissioner 
of Internal Revenue, Returns Distribu¬ 
tion Section, Washington, D. C., not later 
than February 15, following the close of 
the calendar year. The forms will be 
distributed through the collectors of in¬ 
ternal revenue for the various collection 
districts. 

Returns made by individuals must be 
sworn to by the individual or his duly 
authorized agent. Returns made by cor¬ 
porations. partnerships, and other or¬ 
ganizations must be signed and sworn to 
by an officer or member of the organiza¬ 
tion.’ 

Sec. 150. Collection op foreign items. 

All persons undertaking as a matter of 
business or for profit the coUection of for¬ 
eign payments of interest or dividends by 
means of coupons, checks, or bills of exchange 
shall obtain a license from the Commissioner 
and shall be subject to such regulations 
enabling the Government to obtain the in¬ 
formation required under this chapter as the 
Commissioner, with the approval of the Sec¬ 
retary, shall prescribe; and whoever know¬ 
ingly undertakes to collect such payments 
without having obtained a license therefor, 
or without complying with such regulations, 
shall be guilty of a misdemeanor and shall be 
fined not more than $5,000 or imprisoned for 
not more than one year, or both. 

§ 19.150-1 License to collect foreign 
items. Banks or agents collecting for¬ 
eign items, as defined in section 19.147-6, 
and required by section 19.147-7 to make 
returns of information with respect 
thereto, must obtain a license from the 
Commissioner to engage in such business. 
Application Form 1017 for such license 
may be procured from collectors. The 
license is issued without cost on Form 


1010. Any person holding a license 
under the Revenue Act of 1938 or any 
prior Act will not be required to renew 
such license.* 

Sec. 151. Foreign personal holding com¬ 
panies. 

For information returns by officers, direc¬ 
tors, and large shareholders, with respect to 
foreign personal holding companies, see sec¬ 
tions 338, 339. and 340. 

For information returns by attorneys, ac¬ 
countants. and so forth, as to formation, and 
so forth, of foreign corporations, see section 
3604. 

Sec. 225. Pan-American trade corpora¬ 
tions. (Revenue Act of 1939.) 

The Internal Revenue Code is amended by 
inserting after section 151 the following new 
section : 

“Sec. 152. Pan-American trade corpora¬ 
tions. 

“‘If a domestic corporation engaged in the 
active conduct of a trade or business within 
the United States (hereinafter referred to as 
the ‘parent corporation*) owns directly 100 
per centum of the capital stock of one or 
more domestic corporations each of which is 
engaged solely in the active conduct of a 
trade or business in Central or South Amer¬ 
ica (hereinafter referred to as a Pan-Amer¬ 
ican trade corporation), such corporations 
(including the ‘parent corporation’) shall be 
deemed to be an affiliated group of corpora¬ 
tions within the meaning of section 141 of 
this chapter, provided that the following 
conditions are satisfied: 

“(1) At least 80 per centum of the gross 
income for the taxable year of the parent 
corporation is derived from sources other 
than royalties, rents, dividends, interest, an¬ 
nuities, and gains from the sale or exchange 
of stock or securities; and 

“(2) At least 90 per centum of the gross 
Income for the taxable year of each of the 
Pan-American trade corporations is derived 
from sources other than royalties, rents, divi¬ 
dends, interest, annuities, and gains from 
the sale or exchange of stock or securities; 
and 

"(3) No part of the gross income for the 
taxable year of any of the Pan-American 
trade corporations is derived from sources 
within the United States.” 

Sec. 229. Taxable tears to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211. 213. 214. 215. 217, 219, 220, 221, 222, 
223 , 226, 227, and 228, the amendments 
made by this title to the Internal Revenue 
Code shall be applicable only with respect to 
taxable years beginning after December 31, 
1939. 

§ 19.152-1 Formation of and changes 
in Pan-American affiliated group. A 
Pan-American affiliated group of corpo¬ 
rations. within the meaning of section 
152, is formed at the time that the com¬ 
mon parent corporation satisfying the 
conditions imposed by such section be¬ 
comes the owner directly of 100 percent 
of the capital stock of another corpo¬ 
ration satisfying the conditions imposed 
by such section. A corporation satisfy¬ 
ing the conditions so imposed becomes a 
member of a Pan-American affiliated 
group at the time that the common par¬ 
ent corporation becomes the owner di¬ 
rectly of 100 percent of its capital stock. 
A corporation ceases to be a member of 
a Pan-American affiliated group at the 
time that some portion of its capital 
stock ceases to be owned directly by 
the common parent corporation, or as of 
the first day of the taxable year during 


which such corporation ceases to satisfy 
the conditions made essential to its 
classification by section 152.* 

§ 19.152-2 Corporations to be included 
ing consolidated returns as Pan-American 
trade corporations. The privilege of fil¬ 
ing consolidated return as Pan-American 
trade corporations for taxable years be¬ 
ginning after December 31, 1938, is 
limited to an affiliated group of domestic 
corporations consisting of a common 
parent and one or more subsidiary cor¬ 
porations the capital stock of which is 
owned 100 percent by the common 
parent. The common parent must be 
actively engaged in the conduct of a 
trade or business within the United 
States, and at least 80 percent of its 
gross income must be derived from 
sources other than royalties, rents, divi¬ 
dends, interest, annuities, and gains from 
the sale or exchange of stock or securi¬ 
ties. The subsidiary corporations must 
be engaged solely in the active conduct 
of a trade or business in Central or 
South America; at least 90 percent of the 
gross income of each subsidiary must be 
derived from sources other than royal¬ 
ties, rents, dividends, interest, annuities, 
and gains from the sale or exchange of 
stock or securities; and no part of the 
gross income of such subsidiaries shall be 
derived from sources within the United 
States. The term “Central or South 
America” shall be considered as embrac¬ 
ing the territories of British Honduras, 
Guatemala, Honduras, Salvador, Nicara¬ 
gua, Costa Rica, Panama, the Panama 
Canal Zone, Colombia, Venezuela, British 
Guiana, Dutch Guiana, French Guiana, 
Equador, Peru, Brazil, Bolivia, Chile, 
Argentina, Paraguay, and Uruguay. 

The character of the assets or business 
of the parent corporation other than its 
100 percent stcok-holding interest in its 
Pan-American trade subsidiaries is not 
material to the existence of the Pan- 
American affiliated group. Such assets 
may be of a tangible character, whether 
employed within the United States, in 
Central or South America, or elsewhere. 
They may consist of the capital stock oi 
foreign corporations owned 100 percent 
or less regardless of the site of their 
activities. They may consist of the capi¬ 
tal stock of domestic corporations en¬ 
gaged wholly in Pan-American trade but 
owned by the parent corporation In an 
amount short of 100 percent. They may 
consist of a 100 percent stock ownership 
interest In domestic corporations engaged 
in business, wholly or in part, in terri¬ 
tories other than Central or South 
America. The existence of the Pan- 
American affiliated group is not made 
dependent upon such considerations.* 

Estates and Trusts 

Sec. 161. Imposition of tax. 

(a) Application of tax. The taxes im¬ 
posed by this chapter upon individuals shall 
apply to the income of estates or of any kind 
of property held In trust, including— 

(1) Income accumulated in trust for the 
benefit of unborn or unascertained, persons 
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rr Demons with contingent interests, and 
incorr.c* accumulated or held for future dis¬ 
tribution under the terms of the will or 

income which is to be distributed 
current lv by the fiduciary to the benefici¬ 
aries nnd income collected by a guardian 
of an Infant which 1s to be held or dis¬ 
tributed as the court may direct; 

(3) Income received by estates of deceased 
persons during the period of administration 
or settlement of the estate; and 

( 4 » income which, in the discretion of 
the fiduciary, may be either distributed to 
the beneficiaries or accumulated. 

(b) Computation and payment. The tax 
shall be computed upon the net income of 
the estate or trust, and shall be paid by the 
fiduciary, except as provided in section 166 
(relating to revocable trusts) and section 
167 (relating to income for benefit of the 
grantor). 

(c) Cross reference. For return made by 
beneficiary, see section 142. 

§ 19.161-1 Imposition of the tax. 

(a) Scope. Supplement E (sections 
161 to 170, inclusive) prescribes that the 
taxes imposed upon individuals by chap¬ 
ter 1 shall be applicable to the income 
of estates or of any kind of property 
held in trust. The rate of tax, the stat¬ 
utory provisions respecting gross income, 
and. with certain exceptions, the deduc¬ 
tions and credits allowed to individuals 
apply also to estates and trusts. 

The several classes enumerated and 
described in the four paragraphs of sec¬ 
tion 161 (a), and which are introduced 
by the word “including,” do not exclude 
otheis which also may come within the 
general purpose of that subsection. 

A guardian, whether of an infant or 
other person, is a fiduciary (see section 
3797 (a) (6)), and. as such, is required 
to make and file the return for his ward 
and pay the tax, or the return may be 
made by the ward. (See sections 19.51-1 
and 19.142-2.) The estate of a ward is 
not a taxable entity, in that respect dif¬ 
fering from the estate of a deceased per¬ 
son or of a trust. 

The provisions of sections 161, 162, and 
163 (relating to estates and trusts, fidu¬ 
ciaries, and beneficiaries) contemplate 
that the corpus of the trust, or the in¬ 
come therefrom, is, within the meaning 
of the Internal Revenue Code, no longer 
to be regarded as that of the grantor. 
If. by virtue of the nature and purpose 
of the trust, the corpus or income there¬ 
from remains attributable to the grantor, 
these provisions do not apply. Thus the 
provisions of sections 166 and 167 deal 
with certain trusts which are excluded 
from the scope of sections 161. 162, and 
163. Other tr.ists, not specified in sec¬ 
tions 166 and 167, where in contempla¬ 
tion of law the corpus of the trust or the 
income therefrom is regarded as remain¬ 
ing in substance that of the grantor are 
likewise excluded from the scope of sec¬ 
tion 161, 162, and 163. Some of such 
trusts are dealt with in sections 19.166-1 
and 19.167-1. See section 165 as to the 
exemption of employees’ trusts. 

<b) Taxability of the income. The 
fiduciary is required to make and file the 
return and pay the tax on the net in¬ 


come of the estate or trust except as oth¬ 
erwise provided in sections 165, 166. and 
167, and sections 19.166-1 and 19.167-1. 
In determining whether there is any net 
income subject to tax and the amount 
thereof, consideration is to be given to 
the additional deductions authorized in 
section 162.* 

Sec. 162. Net income. 

The net income of the estate or trust shaU 
be computed in the same manner and on the 
same basis as in the case of an individual, 
except that— 

(a) There shaU be allowed as a deduction 
(in lieu of the deduction for charitable, etc., 
contributions authorized by section 23 <o)) 
any part of the gross Income, without limi¬ 
tation, which pursuant to the terms of the 
will or deed creating the trust, is during the 
taxable year paid or permanently set aside 
for the purposes and in the manner specified 
in section 23 (o). or is to be used exclusively 
for religious, charitable, scientific, literary, 
or educational purposes, or for the preven¬ 
tion of cruelty to children or animals, or for 
the establishment, acquisition, maintenance, 
or operation of a public cemetery not oper¬ 
ated for profit; 

(b) There shall be allowed as an addi¬ 
tional deduction In computing the net in¬ 
come of the estate or trust the amount of 
the income of the estate or trust for its tax¬ 
able year which Is to be distributed cur¬ 
rently by the fiduciary to the beneficiaries, 
and the amount of the income collected by a 
guardian of an infant which is to be held or 
distributed as the court may direct, but the 
amount so allowed as a deduction shall be 
Included in computing the net Income of the 
beneficiaries whether distributed to them or 
not. Any amount allowed as a deduction 
under this paragraph shall not be allowed as 
a deduction under subsection (c) of this 
section in the same or any succeeding tax¬ 
able year; 

(c) In the case of Income received by es¬ 
tates of deceased persons during the period 
of administration or settlement of the es¬ 
tate. and in the case of income which, in 
the discretion of the fiduciary, may be either 
distributed to the beneficiary or accumu¬ 
lated, there shall be allowed as an additional 
deduction in computing the net income of 
the estate or trust the amount of the in¬ 
come of the estate or trust for its taxable 
year, which is properly paid or credited dur¬ 
ing such year to any legatee, heir, or benefi¬ 
ciary, but the amount so allowed as a de¬ 
duction shall be included in computing the 
net income of the legatee, heir, or benefi¬ 
ciary. 

§ 19.162-1 Income of estates and 
trusts. In ascertaining the tax liability 
of the estate of a deceased person or 
of a trust, there is deductible from the 
gross income, subject to exceptions, the 
same deductions which are allowed to 
individual taxpayers. See generally sec¬ 
tion 23. and the provisions thereof gov¬ 
erning the right of deduction for depre¬ 
ciation and depletion in the case of 
property held in trust. For items not 
deductible, see section 24. Against the 
net income of the estate or trust there 
are allowable certain credits, for which 
see sections 25 and 163. 

Rom the gross income of the estate 
or trust there are also deductible (either 
in lieu of, or in addition to, the deduc¬ 
tions referred to in the preceding para¬ 
graph of this section) the following: 

(1) Any part of the gross income of 
the estate or trust for its taxable year 
which, by the terms of the will or of the 
instrument creating the trust, is paid 


or permanently set aside during such 
year for the charitable, etc., uses or pur¬ 
poses referred to or described in section 
162 (a). This deduction is in lieu of 
that authorized by section 23 (o) in the 
case of individual taxpayers. 

(2) Any income of the estate or trust 
for its taxable year which is to be dis¬ 
tributed currently by the fiduciary to a 
beneficiary, whether or not such income 
is actually distributed. 

(3) Any income of the estate of a 
deceased person for its taxable year 
which is properly paid or credited during 
such year to a legatee or heir, and any 
income either of such an estate or of a 
trust for its taxable year which is simi¬ 
larly paid or credited during that year 
to a legatee, heir, or beneficiary if there 
was vested in the fiduciary a discretion 
either to distribute or to accumulate 
such income. 

Any income of the class described in 
either paragraph (2) or (3) of this sec¬ 
tion, which is currently distributable, or 
paid or credited, to a guardian for his 
ward is likewise deductible from the 
gross income of the estate or trust. 

There is taxable to the estate or to 
the trust, unless it be taxable to the 
grantor of the trust (see sections 19.166-1 
and 19.167-1), all income thereof ac¬ 
cumulated for the benefit of unborn or 
unascertained persons or persons with 
contingent interests, all income either 
accumulated or held for future distribu¬ 
tion pursuant to the terms of the will or 
trust, all income of the estate or trust 
for its taxable year which is not to be 
distributed currently to legatees or other 
beneficiaries (see paragraph (2) of this 
section), all income of the estate for its 
taxable year not properly paid or credited 
during such year to a legatee or heir, and 
all income either of the estate or of the 
trust for its taxable year which is not 
similarly paid or credited during that 
year to a legatee, heir, or beneficiary in 
case there was vested in the fiduciary a 
discretion either to distribute or to ac¬ 
cumulate such income (see paragraph (3) 
of this section). In all such cases the 
tax is payable by the fiduciary, except 
the tax upon the income which is taxable 
to the grantor of the trust. 

Any amount described in paragraph 
(2) or (3) of this section as being de¬ 
ductible from the gross income of the 
estate or trust shall be included in com¬ 
puting the net income of the legatees, 
heirs, or beneficiaries, whether dis¬ 
tributed to them or not. 

Any income of an estate or trust for 
its taxable year which during that year 
may be used, pursuant to the terms of 
the will or trust instrument, in the dis¬ 
charge or satisfaction, in whole or in 
part, of a legal obligation of any person 
is, to the extent so used, taxable to such 
person as though directly distributed to 
him as a beneficiary. (See, also, section 
19.167-1.) 

The income of an estate of a deceased 
person, as dealt with in the Internal 
Revenue Code, is therein described as 
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received by the estate during the period 
of administration or settlement thereof. 
The period of administration or settle¬ 
ment of the estate is the period required 
by the executor or administrator to per¬ 
form the ordinary duties pertaining to 
administration, in particular the collec¬ 
tion of assets and the payment of debts 
and legacies. It is the time actually re¬ 
quired for this purpose, whether longer 
or shorter than the period specified in 
the local statute for the settlement of 
estates. If an executor, who is also 
named as trustee, fails to obtain his dis¬ 
charge as executor, the period of admin¬ 
istration continues up to the time when 
the duties of administration are complete 
and he actually assumes his duties as 
trustee, whether pursuant to an order of 
the court or not. No taxable income is 
realized from the passage of property to 
the executor or administrator on the 
death of the decedent, even though it 
may have appreciated in value since the 
decedent acquired it. But see sections 
42. 43, and 44. As to the taxable gain 
realized, or the deductible loss sustained, 
upon the sale or other disposition of 
property by an administrator, executor, 
or trustee, and by a legatee, heir, or 
other beneficiary, see sections 111 and 
112. As to capital gains and losses, see 
section 117. A statutory allowance paid 
a widow is not deductible from gross 
income. If real estate is sold by the dev¬ 
isee or heir thereof, whether before or 
after settlement of the estate, he is tax¬ 
able individually on any profit derived. 

The tax upon the net income of the 
estate or trust shall be paid by the fidu¬ 
ciary (see section 161 (b)). If the tax 
has been properly paid on the net income 
of an estate or trust, the net income on 
which the tax is so paid is not, in the 
hands of the distributee thereof (the 
legatee or the beneficiary), taxable as 
income to him. 

Liability for the payment of the tax 
attaches to the person of the executor 
or administrator up to and after his dis¬ 
charge if prior to distribution and dis¬ 
charge he had notice of his tax obliga¬ 
tions or failed to exercise due diligence 
in ascertaining whether or not such obli¬ 
gations existed. For the extent of such 
liability, see section 3467 of the Revised 
Statutes, as amended by section 518 of 
the Revenue Act of 1934 (paragraph 81 
of the Appendix to these regulations). 
Liability for the tax also follows the as¬ 
sets of the estate distributed to heirs, 
devisees, legatees, and distributees, who 
may be required to discharge the amount 
of the tax due and unpaid to the extent 
of the distributive shares received by 
them. (See section 311.) The same 
considerations apply to trusts.* 

Sec. 163. Credits against net income. 

(a) Credits of estate or trust. 

(1) For the purpose of the normal tax and 
the surtax an estate shall be allowed the 
same personal exemption as is allowed to a 
single person under section 25 (b) (1), and 
a trust shall be allowed (In lieu of the per¬ 
sonal exemption under section 25 (b) (1) a 
credit of $100 against net income. 


(2) If no part of the Income of the estate 
or trust is included in computing the net 
income of any legatee, heir, or beneficiary, 
then the estate or trust shall be allowed the 
same credits against net income for Interest 
as are allowed by section 25 (a). 

(b) Credits of beneficiary. If any part of 
the income pf an estate or trust is included 
in computing the net income of any legatee, 
heir, or beneficiary, such legatee, heir, or 
beneficiary shall, for the purpose of the nor¬ 
mal tax. be allowed as credits against net 
income, in addition to the credits allowed to 
him under section 25. his proportionate share 
of such amounts of Interest specified in sec¬ 
tion 25 (a) as arc. under this Supplement, 
required to be included In computing his 
net income. Any remaining portion of such 
amounts specified in section 25 (a) shall, for 
the purpose of the normal tax, be allowed as 
credits to the estate or trust. 

§ 19.163-1 Credits to estate , trust, or 
beneficiary. 

(a) Personal exemption allonoed es¬ 
tates and trusts. An estate is allowed for 
both normal tax and surtax purposes the 
personal exemption of $1,000 allowed a 
single person under section 25 <b) (1). 
A trust is allowed for both normal tax 
and surtax purposes a credit of $100 
against net income. A credit for de¬ 
pendents is not allowable to an estate or 
trust. 

(b) Credit for interest to estate or 
trust. If no part of the income of the 
estate or trust is included in computing 
the net income of any legatee, heir, or 
beneficiary, the estate or trust shall be 
allowed the credits provided in section 
25 (a), in respect of interest upon cer¬ 
tain obligations of the United States. 

(c) Credit for interest to beneficiary. 
If any part of the income of the estate or 
trust is included in computing the net 
income of any legatee, heir, or benefici¬ 
ary, he is allowed for the purpose of the 
normal tax. in addition to his individual 
credits, the proportionate share of the 
interest upon obligations of the United 
States and instrumentalities of the 
United States which is exempt from nor¬ 
mal tax only and is required to be in¬ 
cluded in computing net income. Any 
remaining portion of such interest will 
be allowed as a credit for the purpose of 
the normal tax to the estate or trust. 
Where the amount of the interest speci¬ 
fied in section 25 (a) is in excess of the 
net income of the estate or trust, the pro¬ 
portionate share of such interest which 
each beneficiary is required to include in 
computing his net income and for which 
he is allowed a credit for normal tax pur¬ 
poses is an amount equal to his distribu¬ 
tive share of the net income of the estate 
or trust. Each beneficiary is entitled to 
but one personal exemption, no matter 
from how many trusts he may receive in¬ 
come. (See section 25.) * 

Sec. 164. Different taxable years. 

If the taxable year of a beneficiary Is dif¬ 
ferent from that of the estate or trust, the 
amount which he Is required, under section 
162 (b), to include in computing his net in¬ 
come, shall be based upon the income of the 
estate or trust for any taxable year of the 
estate or trust (whether beginning on. be¬ 
fore, or after January 1, 1939) ending within 
or with his taxable year. 


Sec. 165. Employees’ trusts. 

A trust forming part of a stock bonus pen- 
slon. or profit-sharing plan of an employer for 
the exclusive benefit of some or all 'of his 
employees — 

(1) If contributions are made to the trust 
by such employer, or employees, or both for 
the purpose of distributing to such employees 
the earnings and principal of the fund ac¬ 
cumulated by the trust in accordance with 
such plan, and 

(2) If under the trust Instrument It Is im¬ 
possible. at any time prior to the satisfaction 
of all liabilities with respect to employees 
under the trust, for any part of the corpus or 
income to be (within the taxable year or 
thereafter) used for, or diverted to. puroopes 
other than for the exclusive benefit, of his 
employees. 

shall not be taxable under section 161. but 
the amount actually distributed or made 
available to any distributee shall be taxable 
to him in the year in which so distributed or 
made available to the extent that it exceeds 
the amounts paid in by him. Such distribu¬ 
tees shall for the purpose of the normal tax 
be allowed as credits against net income such 
part of the amount so distributed or made 
available as represents the items of Interest 
specified in section 25 (a). 

Sec. 218. Employees' trusts. (Revenue 
Act of 1939.) 

Section 165 of the Internal Revenue Code 
(relating to exemption from tax of certain 
trusts for the benefit of employees) is 
amended by inserting before the first para¬ 
graph “(a) Exemption from tax." and by in¬ 
serting at the end thereof the following new 
subsection: 

“(b) Taxable year beginning prior to Jan - 
uary 1, 1940. The provisions of clause (2) 
of subsection (a) shall not apply to a taxable 
year beginning prior to January 1, 1940 '* 

§ 19.165-1 Employees' trusts. 

(a) Plans and trusts for employees. 
A "stock bonus, pension, or profit-shar¬ 
ing plan of an employer for the exclusive 
benefit of some or all of his employees” 
is a definite written program and ar¬ 
rangement signed by such employer and 
communicated to such employees, solely 
designed and applied to enable all or a 
large percentage of the total number of 
the employer’s clerks and workmen <as 
distinguished from persons in positions 
of authority) to share in the capital or 
profits of such employer’s trade or busi¬ 
ness or to provide for the livelihood of 
such employees upon their retirement 
from employment. A "trust forming 
part of a stock bonus, pension, or profit- 
sharing plan’’ is a trust formed and 
availed of solely to aid in the pioper 
execution of one of the plans defined in 
the preceding sentence. This phrase 
does not include devices for paying 
profits or salaries to shareholders or 
officers, but a trust, applied without dis¬ 
crimination to all the employees and 
officers of an employer as one group, may 
be within its meaning. 

(b) Taxable years beginning prior to 
January 1 , 1940. A trust forming part 
of a plan defined in paragraph (a) is 
exempt for taxable years beginning prior 
to January 1, 1940, if! (1) contributions 
are made to the trust by such employer, 
such employees, or both; anci (2) such 
contributions are made for the purpose 
of distributing to such employees both 
the earnings and principal of the fund 
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accumulated by the trust; and (3) the 
fund is accumulated by the trust in ac¬ 
cordance with the plan of which the 

trust is a part. 

(c) Taxable years beginning after De - 
cember 31, 1939. A. trust forming part 
of a plan defined in paragraph (a) is 
exempt for taxable years beginning after 
December 31. 1939, if all three tests 
designated in paragraph (b) as (1), (2), 
and (3) are met; and if also (4) the 
trust instrument makes it impossible (in 
the taxable year and at any time there¬ 
after prior to the satisfaction of all lia¬ 
bilities to employees covered by the 
trust) for any part of the trust corpus 
or income to be used for, or diverted to, 
purposes other than for the exclusive 
benefit of such employees. 

<d> Impossibility of diversion. As 
used in section 165 (a) (2), the phrase 
“if under the trust instrument it is im¬ 
possible” means that the trust instru¬ 
ment must definitely and affirmatively 
make it impossible for the non-exempt 
diversion or use to occur, whether by 
operation or natural termination of the 
trust, by power of revocation or amend¬ 
ment, by the happening of a contin¬ 
gency. by collateral arrangement, or by 
any other means. It is not essential 
that the employer relinquish all power 
to modify or terminate the rights of cer¬ 
tain employees covered by the trust, but 
except as stated in paragraph (e) it must 
be impossible for trust funds to be used 
or diverted for purposes other than for 
the exclusive benefit of his employees. 
Tlic diversion of substantial amounts of 
trust funds from one group of employees 
to another group of employees is not for 
the “exclusive” benefit of employees even 
though both groups were covered by the 
trust, if the employer (or other non-em¬ 
ployee) receives substantial indirect 
benefit thereby, as, for example, through 
securing greater loyalty from the favored 
group, or through the shifting of ex¬ 
pected pension benefits to a younger 
group and the postponement of part of 
the employer's contributions to a later 
date. As used in section 165 (a) (2), 
tlie phrase “purposes other than for the 
exclusive benefit of his employees” in¬ 
cludes all objects or aims not solely de¬ 
signed for the proper satisfaction of all 
liabilities to employees covered by the 
trust. 

(e) Meaning of “liabilities.” The re¬ 
port of the Senate Committee on Fi¬ 
nance on the Revenue Act of 1938 states 
that the intent and purpose in section 
165 (a) (2) thereof (which is identical 
to section 165 (a) (2) of the Internal 
Revenue Code) of the phrase “prior to 
the satisfaction of all liabilities with re¬ 
spect to employees under the trust” is to 
permit the employer to reserve the right 
to recover only such balance in the trust 
at its termination as is “due to erro¬ 
neous actuarial computations during the 
previous life of the trust.” An “erro¬ 
neous actuarial computation” means a 
mistake of an actuarial character rea¬ 
sonably made by a careful person skilled 


in calculating the amount necessary to 
satisfy pecuniary obligations depending 
on the average length of life of a group 
of individuals, and of such a type that 
the employer may reserve the right to 
recover an amount remaining in the 
trust because of the mistake without 
conflicting with the purpose for which 
section 165 (a) (2) was enacted. For 
example, if a trust created to supply 
pensions of $25 a month for 10.000 em¬ 
ployees for the remainder of their lives 
after age 60 has been used to supply 
such pensions only to 500 employees, an 
amount remaining in the trust for this 
reason is not due to such a mistake, but 
to a change in plan; while if $25 a 
month after age 60 is paid to the 10,000 
employees during their lives, but their 
average duration of life proves less than 
might reasonably have been expected, 
an amount remaining in the trust for 
this reason is due to an “erroneous 
actuarial computation.” Employers 
might recover more than amounts re¬ 
sulting from such errors if the term 
“liabilities” included only such obliga¬ 
tions to employees as are legally fixed 
and certain. Hence, the term was used 
in the Internal Revenue Code in its 
broad common meaning to include both 
fixed and contingent obligations to em¬ 
ployees. For example, if 1,000 employees 
are covered by a trust forming part of 
a pension plan, 300 of whom have satis¬ 
fied all the requirements for a monthly 
pension, while the remaining 700 em¬ 
ployees have not yet completed the re¬ 
quired period of service, contingent 
obligations to such 700 employees have 
nevertheless arisen which constitute “li¬ 
abilities” within the meaning of that 
term. It must be impossible for the 
employer (or other non-employee) to 
recover other than such amounts as re¬ 
main in the trust because of “erroneous 
actuarial computations” after the satis¬ 
faction of all such fixed and contingent 
obligations, and the trust instrument 
must contain a definite affirmative pro¬ 
vision to that effect whether the obli¬ 
gations to employees have their source 
in the trust instrument itself, in the 
plan of which the trust forms a part, 
or in some collateral instrument or ar¬ 
rangement forming a part of such plan, 
and whether such obligations are, tech¬ 
nically speaking, liabilities of the em¬ 
ployer, of the trust, or of some other 
person forming a part of the plan or 
connected with it. 

(f) Portions of years; affiliated cor¬ 
porations. Exempt status must be 
maintained throughout the entire tax¬ 
able year of the trust in order to obtain 
any exemption for such year. A trust 
forming part of a plan of affiliated cor¬ 
porations for their employees may be 
exempt if all requirements are otherwise 
satisfied. 

(g) Proof of exemption. Every trust 
claiming exemption must prove its right 
thereto by filing with the collector: (1) 
an affidavit showing its character, pur¬ 
pose, activities, sources and disposition of 


corpus and income, and every fact which 
might affect its status for exemption. (2) 
verified copies of the trust instrument 
and of the employer's plan, showing all 
amendments, and (3) the latest financial 
statement, showing the assets, liabilities, 
receipts, and disbursements of the trust. 
The financial statement must be filed 
each year, but the documents mentioned 
in (1) and (2) need not be filed after the 
first year except when necessary to show 
changes occurring since the last filing.* 

Sec. 166. Revocable trusts. 

Where at any time the power to revest in 
the grantor title to any part of the corpus 
of the trust is vested— 

(1) in the grantor, either alone or in con¬ 
junction with any person not having a sub¬ 
stantial adverse interest In the disposition of 
such part of the corpus or the income there¬ 
from. or 

(2) in any person not having a substantial 
adverse interest in the disposition of such 
part of the corpus or the income thereform. 

then the income of such part of the trust 
shall be included in computing the net in¬ 
come of the grantor. 

§ 19.166-1 Trusts with respect to the 
corpus of which the grantor is regarded 
as remaining in substance the owner. 

(a) Scope. If the grantor of a trust 
is regarded, within the meaning of the 
Internal Revenue Code, as remaining in 
substance the owner of the corpus 
thereof, the income therefrom is not tax¬ 
able in accordance with the provisions of 
sections 161, 162. and 163 but remains 
attributable and taxable to the grantor. 
This section deals with the taxation of 
such income. As used in this section, 
the term “corpus” means any part or the 
whole of the property, real or personal, 
constituting the subject matter of the 
trust. 

(b) Test of taxability to grantor. Sec¬ 
tion 166 defines with particularity in¬ 
stances in which the grantor is regarded 
as in substance the owner of the corpus 
by reason of the fact that he has retained 
power to revest the corpus in himself. 
For the purposes of this section the 
grantor is deemed to have retained such 
power if he, or any person not having a 
substantial interest in the corpus or the 
income therefrom adverse to the grantor, 
or both, may cause the title to the corpus 
to revest in the grantor. A bare legal 
interest, such as that of a trustee, is 
never substantial and never adverse. If 
the title to the corpus will revest in the 
grantor upon the exercise of such power, 
the income of the trust is attributed and 
taxable to the grantor regardless of— 

(1) whether such power or ability to 
retake the trust corpus to the grantor’s 
own use is effected by means of a power 
to revoke, to terminate, to alter or 
amend, or to appoint; 

(2) whether the exercise of such power 
is conditioned on the precedent giving of 
notice, or on the elapsing of a period of 
years, or on the happening of a specified 
event; 

(3) the time at which the title to the 
corpus will revest in the grantor in pos¬ 
session and enjoyment, whether such 
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time is within the taxable year or not, 
or whether such time be fixed, determin¬ 
able, or certain to come; 

(4) whether the power to revest in the 
grantor title to the corpus is in the 
grantor, or in any person not having a 
substantial interest in the corpus or in¬ 
come therefrom adverse to the grantor, 
or in both; 

(5) when the trust was created. 

But the provisions of section 166 are 
not to be regarded as excluding from 
taxation to the grantor the income of 
other trusts, not specified therein, in 
which the grantor is, for the purposes of 
the Internal Revenue Code, similarly re¬ 
garded as remaining in substance the 
owner of the corpus. The grantor is re¬ 
garded as in substance the owner of the 
corpus, if. in view of the essential na¬ 
ture and purpose of the trust, it is ap¬ 
parent that the grantor has failed to 
part permanently and definitively with 
the substantial incidents of ownership in 
the corpus. 

In determining whether the grantor is 
in substance the owner of the corpus, the 
Internal Revenue Code has its own 
standard, which is a substantial one, de¬ 
pendent neither on the niceties of the 
particular conveyancing device used nor 
on the technical description which the 
law of property gives to the estate or in¬ 
terest transferred to the trustees or ben¬ 
eficiaries of the trust. In that determi¬ 
nation, among the material factors are: 
The fact that the corpus is to be re¬ 
turned to the grantor after a specific 
term; the fact that the corpus is or may 
be administered in the interest of the 
grantor; the fact that the anticipated 
income is being appropriated in advance 
for the customary expenditures of the 
grantor or those which he would ordi¬ 
narily and naturally make; and any 
other circumstance bearing on the im¬ 
permanence and indefiniteness with 
which the grantor has parted with the 
substantia] incidents of ownership in the 
corpus. 

Thus, the grantor is regarded as being 
in substance the owner of the corpus, if, 
in any case, the trust amounts to no 
more than an arrangement whereby the 
grantor, in the ordering of his affairs, 
finds it expedient to entrust for a period 
the title to, and custody or management 
of, certain of his property to a trustee, 
the income from such property to be 
used by the trustee during such period 
to make those expenditures which the 
grantor would customarily or ordinarily 
or naturally make and to which the 
grantor chooses to commit himself in ad¬ 
vance, while the corpus is to be held 
intact, for return in due course to the 
grantor. In such a case, it is immate¬ 
rial that, at the time of the creation of 
the trust, an irrevocable disposition or 
consummated gift was made of those 
property rights which consist of the right 
to the expected future income of the 
corpus for the specified period. On the 


other hand, if the grantor, incident to a 
definitive and permanent disposition of 
certain of his property, creates the trust 
in order to conserve the property, not 
for himself but for the donees, who will 
ultimately enjoy it, the provisions of sec¬ 
tions 161, 162, and 163 are applicable. 

For example, a grantor is regarded as 
remaining in substance the owner of 
the corpus of the trust, if he has placed 
it in trust for his son, John. 

(A) for the term of three years, at 
the end of which time the trust might 
be extended for a like period at the op¬ 
tion of the grantor and successively 
thereafter, but in the absence of such 
an extension the title is once more to 
revest in the grantor in possession and 
enjoyment; or 

(B) for the term of a year and a day, 
then to be distributed to whomsoever the 
wife of the grantor shall by deed appoint 
(the wife not having a substantial ad¬ 
verse interest in the disposition of the 
corpus or the income therefrom); or 

(C) for the term of the grantor's life, 
then to be distributed to John, the 
grantor reserving, however, the right to 
alter, amend, or revoke any provision of 
the trust instrument, upon notice of a 
year and a day. 

In these typical cases the grantor is re¬ 
garded as having retained the substan¬ 
tial incidents of ownership with respect 
to the income-producing property since 
the corpus will or may once more revest 
in himself in (A) upon the expiration of 
the trust period if the grantor does not 
exercise his option to extend the trust, in 
(B) upon the designation of the grantor 
as distributee, by a person not sub¬ 
stantially and adversely interested, and 
in (C) upon the revocation of the trust 
instrument or an alteration or amend¬ 
ment thereof, resulting in the designa¬ 
tion of the grantor as distributee. 

If, however, the grantor strips himself 
of the substantial incidents or attributes 
of ownership in the corpus retained by 
him so that he ceases to be regarded as 
in substance the owner of the corpus, the 
income thereof realized after the effec¬ 
tive date of such divesting is not taxable 
to the grantor but is taxable as provided 
in sections 161, 162, and 163. 

A person may have an interest that is 
both substantial and adverse to the 
grantor in the disposition of only part of 
the corpus or the income therefrom. If 
the power to revest title in the grantor is 
vested in him in conjunction With such 
person, or is vested solely in such person, 
there is to be excluded in computing the 
net income of the grantor only the 
income of such part. 

(c) Income and deductions. If the 
grantor is regarded as remaining in sub¬ 
stance the owner of the corpus the gross 
income of such corpus shall be included 
in the gross income of the grantor, and 
he shall be allowed those deductions with 
respect to the corpus as he would have 


been entitled to had the trust not been 
created.* 

Sec. 167. Income for benefit of grantor. 

(a) Where any part of the income of & 
trust— 

(1) is. or in the discretion of the grantor 
or of any person not having a substantial 
adverse Interest in the disposition of such 
part of the income may be. held or accumu¬ 
lated for future distribution to the grantor 
or 

(2) may. in the discretion of the grantor 
or of any person not having a substau:ua 
adverse interest in the disposition of such 
part of the income, be distributed to the 
grantor; or 

(3) is, oi*in the discretion of the grantor 
or of any person not having a substantial 
adverse interest in the disposition of such 
part of the income may be. applied to the 
payment of premiums upon policies of Insur¬ 
ance cn the life of the grantor (except poli¬ 
cies of insurance irrevocably payable for the 
purposes and in the manner specified in sec¬ 
tion 23 (o), relating to the so-called "ebro-i- 
table contribution" deduction); 

then such part of the income of the trust 
shall be included in computing the net in¬ 
come of the grantor. 

(b) As used in this section the term "in 
the discretion of the grantor” means "in the 
discretion of the grantor, either alone or in 
conjunction with any person not bavin*; a 
substantial adverse interest in the disposi¬ 
tion of the part of the income in quest! n.“ 

§ 19.167-1 Trusts tn the income of 
which the grantor retains an interest. 

(a) Scope. Section 167 prescribes 
that the income, or any part of the in¬ 
come, of certain trusts shall be taxed to 
the grantor, not because the grantor has 
retained a certain interest in the corpus 
of the trust (as in section 166), but be¬ 
cause of his retention of a certain inter¬ 
est in the income of the trust. This sec¬ 
tion deals with the taxation of such in¬ 
come. The term “income," as used m 
this section, means any part or the whole 
of the income of the trust. 

(b) Test of taxability to the gram or. 
The test prescribed by the Internal Rev¬ 
enue Code as to the sufficiency of the 
grantor's retained interest in the trust 
income, resulting in the taxation of such 
income to the grantor, is whether he has 
failed to divest himself, permanently and 
definitely, of every right which might, by 
any possibility, enable him to have such 
income, at some time, distributed to him, 
either actually or constructively. Such 
a distribution to the gTantor occurs 
within the meaning of section 167 if the 
income is paid to him or to another in 
obedience to his direction or if the in¬ 
come is applied in payment of premiums 
upon policies of insurance on the 
grantor’s life. 

For the purposes of this section, the 
sufficiency of the grantor's retained in¬ 
terest in the income is not affected by 
the fact that the grantor has provided 
that the right so to effect or direct the 
distribution of income is, or may at some 
future time be, vested in any person 
(either alone or in conjunction with the 
grantor) not having a substantial inter¬ 
est in the income adverse to the grantor. 
A bare legal interest, such as that of a 
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trustee, is never substantial and never 

adverse. 

If the grantor has retained any such 
interest in the income, such income is 
taxable to the grantor regardless of— 

d> whether it may be distributed cur¬ 
rently or accumulated for future distri¬ 
bution; 

(2) whether such distribution, either 
current or subject to accumulation, is 
fixed by the trust instrument or is de¬ 
pendent on an exercise of discretion; 

(3> whether, if such distribution is in 
any way effected by or dependent on an 
exercise of discretion, the person exer¬ 
cising the discretion is the grantor or a 
person not having a substantial interest 
in the income adverse to the grantor, or 
both; 

<4) the time or times of such distribu¬ 
tion, whether within or without the tax¬ 
able period, whether conditioned on the 
precedent giving of notice, or on the 
elapsing of an interval of time, or on the 
happening of a specified event, or other¬ 
wise; 

<5) when the trust was created. 

Thus, the inclusion of any trust within 
the scope of section 167 is based on the 
fact that the grantor has retained an 
interest in the income therefrom by 
which he is, or may be enabled at some 
time, to receive its benefits. But the 
provisions of section 167 are not to be 
regarded as excluding from taxation to 
the grantor the income of other trusts, 
not specified therein, in which the 
grantor is, for the purposes of the Inter¬ 
nal Revenue Code, similarly regarded as 
remaining in substance the owner of the 
trust income. If. for example, trust in¬ 
come is applied in satisfaction of the 
grantor’s legal obligation whether to pay 
a debt, to support dependents, to pay ali¬ 
mony. to furnish maintenance and sup¬ 
port, or otherwise, such income is in all 
'•;ises taxable to the grantor. 

If the grantor strips himself perma¬ 
nently and definitely of every such in¬ 
terest retained by him, the income of the 
trust realized after such divesting takes 
effect is not taxable to the grantor but 
i; taxable as provided in sections 161 and 
162 . 

A person may have an interest that is 
both substantial and adverse to the 
grantor in the disposition of only part 
of^he income. There is to be excluded 
in computing the net income of the 
grantor only that part of the trust in¬ 
come in the disposition of which such 
person has a substantial interest adverse 
to the grantor. 

(c) Income and deductions. If, as to 
any of the income, the test of taxability 
to the grantor is satisfied, such income 
.';hall be included in the gross income of 
the grantor, and he shall be allowed 
those deductions with respect to such in¬ 
come as he would have been entitled to 
had such income been distributable cur¬ 
rently to him.* 


Sec. 168. Taxes of foreign countries and 
possessions of United States. 

The amount of income, war profits, and 
excess-profits taxes Imposed by foreign coun¬ 
tries or possessions of the United States 
shall be allowed as credit against the tax 
of the beneficiary of an estate or trust to 
the extent provided in section 131. 

Sec. 169. Common trust funds. 

(a) Definitions. The term “common trust 
fund” means a fund maintained by a bank 
(as defined in section 104) — 

(1) exclusively for the collective Invest¬ 
ment and reinvestment of moneys contrib¬ 
uted thereto by the bank in its capacity as a 
trustee, executor, administrator, or guardian; 
and 

(2) in conformity with the rules and reg¬ 
ulations. prevailing from time to time, of 
the Board of Governors of the Federal Re¬ 
serve System pertaining to the collective 
investment of trust funds by national banks. 

(b) Taxation of common trust funds. A 
common trust fund shall not be subject to 
taxation under this chapter, subchapters A 
or B of chapter 2. or section 105 or 106 of 
the Revenue Act of 1935. 49 Stat. 1017, 1019, 
or chapter 6 and for the purposes of such 
chapters and subchapters shall not be con¬ 
sidered a corporation. 

(c) Income of participants in fund. 

(1) Inclusions in net income. Each par¬ 
ticipant in the common trust fund in com¬ 
puting its net Income shall include, whether 
or not distributed and whether or not dis¬ 
tributable— 

(A) As a part of its short-term capital 
gains or losses, its proportionate share of 
the net short-term capital gain or loss of 
the common trust fund; 

(B) As a part of its long-term capital 
gains or losses, its proportionate share of 
the net long-term capital gain or loss of 
the common trust fund; 

(C) Its proportionate share of the ordi¬ 
nary net Income or the ordinary net loss 
of the common trust fund t computed as 
provided in subsection (d). 

(2) Credit •for partially exempt interest. 
The proportionate share of each participant 
in the amount of interest specified in sec¬ 
tion 25 (a) received by the common trust 
fund shall for the purposes of this Sup¬ 
plement be considered as having been re¬ 
ceived by such participant as such interest. 

(d) Computation of common trust fund 
income. The net income of the common 
trust fund shall be computed in the same 
manner and on the same basis as in the 
case of an individual, except that— 

(1) There Bhall be segregated the short¬ 
term capital gains and losses and the long¬ 
term capital gains and losses, and the net 
short-term capital gain or loss and the net 
long-term capital gain or loss shall be com¬ 
puted: 

(2) After excluding all items of either 
short-term or long-term capital gain or loss, 
there shall be computed— 

(A) An ordinary net Income which shall 
consist of the excess of the gross income 
over the deductions; or 

(B) An ordinary net loss which shall con¬ 
sist of the excess of the deductions over 
the gross Income; 

(3) The so-called “charitable contribu¬ 
tion" deduction allowed by section 23 (o) 
shall not be allowed. 

(e) Admission and withdrawal. No gain 
or loss shall be realized by the common 
trust fund by the admission or withdrawal 
of a participant. The withdrawal of any 
participating interest by a participant shall 
be treated as a sale or exchange of such 
interest by the participant. 

(f) Returns by bank. Every bank (as de¬ 
fined in section 104) maintaining a common 
trust fund shall make a return under oath 


for each taxable year, stating specifically, 
with respect to such fund, the items of 
gross income and the deductions allowed 
by this chapter, and shall include in the 
return the names and addresses of the par¬ 
ticipants who would be entitled to share in 
the net Income if distributed and the 
amount of the proportionate share of each 
participant. The return shall be sworn to 
as in the case of a return filed by the bank 
under section 52. 

(g) Different taxable years of common 
trust fund and participant. If the taxable 
year of the common trust fund is different 
from that of a participant, the inclusions 
with respect to the net Income of the com¬ 
mon trust fund, in computing the net in¬ 
come of the participant for its taxable year 
shall be based upon the net income of the 
common trust fund for any taxable year of 
the common trust fund (whether beginning 
on. before, or after January 1, 1939) ending 
within or with the taxable year of the 
participant. 

5 19.169-1 Common trust fund de¬ 
fined . Under section 169 two conditions 
must be satisfied by a fund maintained 
by a bank (as defined in section 104) 
before such fund may be designated as 
a “common trust fund.” These condi¬ 
tions are that such fund must be main¬ 
tained by such a bank— 

(a) Exclusively for the collective in¬ 
vestment and reinvestment of moneys 
contributed thereto by the bank, whether 
acting alone or in conjunction with one 
or more co-fiduciaries, but solely in its 
capacity; (1) as a trustee of a trust 
created by will, deed, agreement, declara¬ 
tion of trust, or order of court, (2) as an 
executor of the will of, or as an admin¬ 
istrator of the estate of, a deceased per¬ 
son, or (3) as a guardian (by whatever 
name known under local law) of the 
estate of an infant, of an incompetent 
individual or of an absent individual; 
and 

(b) In conformity with the rules and 
regulations, prevailing from time to time, 
of the Board of Governors of the Fed¬ 
eral Reserve System pertaining to the 
collective investment of trust funds by 
national banks, whether or not the bank 
maintaining such fund is a national bank 
or a member of the Federal Reserve 
System. 

Except as otherwise provided in this 
section and sections 19.169-2 to 19.169-5, 
inclusive, the term “participant” refers 
to any trust or estate, the moneys of 
which have been contributed to the com¬ 
mon trust fund.* 

§ 19.169-2 Income of participants in 
common trust fund, (a) Each partici¬ 
pant in a common trust fund is required 
to include in computing its net income 
for its taxable year within which dr with 
which the taxable year of the fund ends, 
whether or not distributed and whether 
or not distributable: 

(1) Its proportionate share of the net 
short-term capital gain or loss of the 
common trust fund, computed as pro¬ 
vided in section 19.169-3, as a part of its 
short-term capital gains or losses; 

(2) Its proportionate share of the net 
long-term capital gain or loss of the 
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common trust fund, computed as pro¬ 
vided in section 19.169-3, as a part of Its 
long-term capital gains or losses; 

(3) Its proportionate share of the 
ordinary net income or the ordinary net 
loss of the common trust fund, computed 
as provided in section 19.169-3. 

(b) Each participant’s proportionate 
share in the amount of interest specified 
in section 25 (a) received by the com¬ 
mon trust fund shall be deemed to have 
been received by such participant as such 
interest. For the purposes of the In¬ 
ternal Revenue Code, any tax withheld at 
the source from income of the fund shall 
be deemed to have been withheld pro¬ 
portionately from the participants to 
whom such income is allocated. 

(c) The proportionate share of each 
participant in the net short-term capital 
gain or loss, the net long-term capital 
gain or loss, the ordinary net income or 
ordinary net loss, the partially exempt 
interest, and the tax withheld at the 
source shall be determined in accordance 
with the method of accounting adopted 
by the bank in accordance with the 
written plan under which the common 
trust fund is established and admin - 
istered, provided such method clearly re¬ 
flects the income of each participant. 

The items of income and deductions 
are. therefore, to be allocated to the pe¬ 
riods between valuation dates within the 
taxable year established by such plan in 
which they were realized or sustained, 
and the ordinary net income or ordinary 
net loss, the net short-term capital gain 
or loss, and the net long-term capital 
gain or loss computed for each such pe¬ 
riod. The proportionate shares of the 
participants in such items are theq to 
be determined. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing example: 

Example: The plan of a common trust 
fund provides for quarterly valuation 
dates and for the computation and the 
distribution of the income upon a quar¬ 
terly basis, except that there shall be no 
distribution of capital gains. The par¬ 
ticipants are as follows: Trusts A. B. C. 
and D for the first quarter; Trusts 
A, B. C, and E for the second quarter; 
and Trusts A, B. F, and G for the third 
and fourth quarters, the participants 
having equal participating interests. 
As computed upon the quarterly basis, 
the ordinary net income and the short¬ 
term capital gain for the taxable year 
were as follows: 



First quarter 

Second quarter 

2 

S 

3 

cr 

I 

JO 

b 

o 

C 

1 

a 

JO 

C 

3 

© 

fw 

*3 

© 

Ordinary net income i 
Net short-term capital 

1 $300 

$300 

$200 

$400 

$1. 100 

pain (or loss). 

300 

‘ 100 

200 

» 100 

200 


1 Loss. 


The participants’ shares of ordinary 
net income are as follows: 


Participants’ Shares of Ordinary Net 
Income 


Participant 

First 

quarter 

ss 

is 

eo cr 

Third 

quarter 

Fourth 

quarter 

Total 

A. 

$50 

$75 

$50 

$100 

$275 

B _ 

60 

75 

50 

I IK) 

275 

CL... . . 

SO 

75 

__ 

__ 

125 

1). " 

so 




50 



75 



75 

jr*"* 



" 60 

"ioo 

150 




50 

100 

150 

—~,- T , T .. 






Total.. 

200 

OOO 

200 

400 

1,100 


The participants’ shares of net short¬ 
term capital gain or loss are as follows: 

Participants’ Shares of Net Short-Term 
Gain (or Loss ) 


Participant 

First quarter 

Second quarter 

Third quarter 

Fourth quarter 

Total 

A. 

$50 

50 

60 

50 

> $25 
>25 
‘ 25 

si 

' $25 
‘ 25 

$50 
50 
25 
50 
i 25 
25 
25 

B. 

C... 

n... 



K. 

1 25 



V... 


50 

SO 

1 25 
* 25 




Total. 




200 

' 100 

200 

i 100 

200 



»Loss. 


If in the above example the common 
trust fund also had long-term capital 
gains or losses, the treatment of such 
gains or losses would be similar to that 
accorded to the short-term capital gains 
and losses. 

(d) The provisions of sections 161, 162, 
166. and 167 are applicable in determin¬ 
ing the extent to which each partici¬ 
pant’s proportionate share of the 
income of the common trust fund is 
taxable to the participant, or to the 
beneficiaries or the grantor of the 
participant.* 

§ 19.169-3 Computation of common 
trust fund income. The net income of 
the common trust fund shall be com¬ 
puted in the same manner and on the 
same basis as in the case of an indi¬ 
vidual, except that: 

(1) No deduction shal be allowed un¬ 
der section 23 (o) for charitable con¬ 
tributions. 

(2) The short-term capital gains and 
losses of the common trust fund and 
its long-term capital gains and losses are 
required to be segregated and the com¬ 
putation made of the net short-term 
capital gain or loss and the net long¬ 
term gain or loss, as the case may be. 
A common trust fund is not allowed the 
benefit of the net short-term capital loss 
carry-over provided by section 117 (e). 

(3) The ordinary net income, that is, 
the excess of the gross income over the 


deductions, or the ordinary net loss, that 
is, the excess of the deductions over the 
gross income, shall be computed after 
excluding all items of either short-term 
or long-term capital gain or loss.* 

$ 19.169-4 Admission and vnthdrauxil 
of participants from the common trust 
fund. 

(a) Gain or loss. The common trust 
fund realizes no gain or loss by the 
admission or withdrawal of a participant, 
and the basis of the assets and the 
period for which they are deemed to have 
been held by the common trust fund for 
the purposes of section 117 (b) are un¬ 
affected by such an admission or with¬ 
drawal. If a participant withdraws the 
whole or any part of its participating 
interest from the common trust fund, 
such withdrawal shall be treated as a 
sale or exchange by the participant of 
the participating interest or portion 
thereof which is so withdrawn. A par¬ 
ticipant is not deemed to have with¬ 
drawn any part of its participatin : in¬ 
terest in the common trust fund so as 
to have completed a closed transaction 
by reason of the segregation and admin¬ 
istration of an investment of the fund, 
pursuant to the provisions of subdivision 
(c) (7) of section 17 of Regulation F of 
the Board of Governors of the Federal 
Reserve System, effective Decern b» r 31, 
1937, for the benefit of all the then par¬ 
ticipants in the common trust fund. 
(See paragraphs 54 to 57, inclusive, of 
the Appendix to these regulations.) 
Such segregated investment shall be con¬ 
sidered as held by, or on behalf of the 
common trust fund for the benefit rat¬ 
ably of all participants in the common 
trust fund at the time of segregation, 
and any income or loss arising from its 
administration and liquidation shall con¬ 
stitute income or Joss to the common 
trust fund apportionable among the par¬ 
ticipants for whose benefit the invest¬ 
ment was segregated. 

- <b) Basis for gain or loss upon with¬ 
drawal. The participant’s gain or loss 
upon withdrawal of its 'participating in¬ 
terest or portion thereof shall be meas¬ 
ured by the difference between the 
amount received upon such withdrawal 
and the basis of the participating inter¬ 
est or portion thereof withdrawn (with 
proper adjustments as provided in s- c- 
tion 113 (b) to the date of withdrawal) 
plus the additions prescribed in para¬ 
graph (c) of this section and minus the 
reductions prescribed in paragraph (d> 
of this section. The amount received by 
tbe participant shall be the sum of any 
money plus the fair market value 
property (other than money) recer J 
upon such withdrawal. The basis of the 
participating interest or portion thereof 
withdrawn shall be the money contrib¬ 
uted by the participant to the common 
trust fund to acquire the "participating 
interest or portion thereof withdrawn. 
Such basis shall not be reduced on ac¬ 
count of the segregation of any invest- 
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ment In the common trust fund pursuant 
to the provisions of subdivision (c) (7) of 
section 17 of Regulation F of the Board 
of Governors of the Federal Reserve Sys¬ 
tem. effective December 31, 1937. For 
the purpose of making the adjustments, 
additions, and reductions with respect to 
basis as prescribed in this paragraph, the 
ward, rather than the guardian, shall be 
deemed to be the participant; and the 
grantor, rather than the trust to the ex¬ 
tent that the income of the trust is tax¬ 
able to the grantor pursuant to the pro¬ 
visions of section 166 or 167, shall be 
deemed to be the participant. 

(c) Additions to basis. As prescribed 
ir, paragraph (b) of this section, in com¬ 
puting the gain or loss upon the with¬ 
drawal of a participating interest or por¬ 
tion thereof, there shall be added to the 
basis of the participating interest or por¬ 
tion thereof withdrawn an amount equal 
tc the aggregate of the following items, 
to the extent that they were properly al¬ 
located to the participant for a taxable 
year of the common trust fund, and were 
not distributed to the participant prior 
to withdrawal: 

(1) Wholly exempt income of the com¬ 
mon trust fund for any taxable year. 

(2) Net income of the common trust 
fund for the taxable years beginning 
after December 31, 1935; and prior to 
January 1, 1938, 

(3) Net short-term capital gain of the 
common trust fund for each taxable year 
beginning after December 31, 1937, 

(4) The excess of the gains over the 
losses recognised to the common trust 
fund for each taxable year beginning 
after December 31, 1937. upon sales or 
exchanges of capital assets held for 
more than 18 months, and 

<5> Ordinary net income of the com¬ 
mon trust fund for each taxable year be¬ 
ginning after December 31, 1937. 

<d) Reductions in basis. As prescribed 
in paragraph (b) of this section in com¬ 
puting the gain or loss upon the with¬ 
drawal of a participating interest or por¬ 
tion thereof, the basis of the participat¬ 
ing interest or portion thereof with¬ 
drawn shall be reduced by such portions 
of the following items as were allocable 
to the participant with respect to the 
participating interest or portion thereof 
withdrawn: 

(1) The amount of the excess of the 
allowable deductions of the common 
trust fund over its gross income for the 
taxable years beginning after December 
31. 1935, and prior to January 1, 1938, 
and 

<2> The amount of the net short-term 
capital lass, net long-term capital loss, 
and ordinary net loss of the common 
trust fund for each taxable year begin¬ 
ning after December 31, 1937.* 

§ 19.169-5 Returns of common trust 
funds. A bank maintaining a common 
trust fund shall make a return of in¬ 
come of the common trust fund, regard¬ 
less of the amount of its net income. If 
a bank maintains more than one com- 
mon trust fund, a separate return shall 
No. 23 - 11 


be made for each. The return shall be 
made for the taxable year of the com¬ 
mon trust fund on the form prescribed 
by the Commissioner, in accordance with 
these regulations and the instructions on 
the form or issued therewith. The re¬ 
turn of a common trust fund shall state 
specifically with respect to the fund the 
items of gross income and the deductions 
allowed under chapter 1, and shall in¬ 
clude each participant’s name and ad¬ 
dress and its proportionate share of the 
net short-term capital gain or loss, the 
net long-term capital gain or loss, and 
the ordinary net income or loss. See 
section 19.169-2. A copy of the plan of 
the common trust fund must be filed 
with the return. If, however, a copy of 
such plan has once been filed with a re¬ 
turn, it need not again be filed if the 
return contains a statement showing 
when and where it was filed. If the plan 
is amended in any way after such copy 
has been filed, a copy of the amendment 
must be filed with the return for the 
taxable year in which the amendment 
was made. Each such return shall be 
sworn to in the same manner as the re¬ 
turn filed by the bank under section 52.* 

Sec. 211. Net operating losses. (Revenue 
Act of 1939.) 

• • • • • | 

(c) Allowance of deduction to estates, 
trusts. and participants in common trust 
funds. The Internal Revenue Cede Is 
amended by Inserting after the section 169 
the following new section: 

"Sec. 170. Net operating losses. 

“The benefit of the deduction for net op¬ 
erating losses allowed by section 23 (s) shall 
be allowed to estates and trusts under regu¬ 
lations prescribed by the Commissioner with 
the approval of the Secretary. The benefit 
of such deduction shall not be allowed to a 
common trust fund, but shall be allowed to 
the participants in the common trust fund 
under regulations perscribed by the Com¬ 
missioner with the approval of the Secretary." 
• • • # • 

§ 19.170-1. Net operating loss deduc¬ 
tion m the case of estates, trusts , and 
common trust funds . 

(a) Estates and trusts. The net op¬ 
erating loss deduction allowed by section 
23 (s), computed as provided by section 
122, shall be available to estates and 
trusts generally, with the following ex¬ 
ceptions and limitations: 

(1) A net operating loss for a year for 
which a trust was exempt from tax under 
section 165 may not be used in the com¬ 
putation of the net operating loss carry¬ 
over. 

(2) In computing gross income and 
deductions for the purposes of section 
122, a trust shall exclude that portion of 
the income and deductions attributable 
to the grantor under section 166 and sec¬ 
tion 19.166-1 <c). 

(3) An estate or trust shall not, for the 
purposes of section 122, avail itself of the 
deductions allowed by section 162. 

(b) Comm oil trust funds. The net 
operating loss deduction Is not allowed 
to a common trust fund. Each par¬ 
ticipant in a common trust fund, how¬ 
ever, will be allowed the benefits of such 


deduction. In the computation of such 
deduction a participant in a common 
trust fund shall take into account its pro 
rata share of the income and losses of 
the common trust fund as prescribed by 
section 19.18&-1 in the case of partners.* 

Partnerships 

Sec. 181. Partnership not taxable. 

Individuals carrying on tmslness in part¬ 
nership shall be liable for income tax only 
in their individual capacity. 

§ 19.181-1 Partnerships. Partner¬ 
ships as such are not subject to taxation 
under the Internal Revenue Code, but are 
required to make returns of income. 
(See sections 187 and 188.) For defini¬ 
tion of what the term "partnership” in¬ 
cludes. see section 3797 (a) (2).* 

Sec. 182. Tax of partners. 

In computing the net Income of each part¬ 
ner. he shall include, whether or not dis¬ 
tribution is made to him— 

(a) As a part of his short-term capital 
gains or losses, his distributive share of the 
net short-term capital gain or loss of the 
partnership. 

(b) As a part of his long-term capital 
gains or losses, his distributive share of the 
net long-term capital gain or loss of the 
partnership. 

(c) His distributive share of the ordinary 
net income or the ordinary net loss of the 
partnership, computed as provided In section 
183 (b). 

§ 19.182-1 Distributive share of part¬ 
ners. 

(a) Each partner is required to in¬ 
clude in his return for his taxable year 
within which or with which the taxable 
year of the partnership ends, whether or 
not distributed: 

(1) As a part of his short-term capital 
gains or losses, his distributive share of 
the net short-term capital gain or loss 
of the partnership. 

(2) As a part of his long-term capital 
gains or losses, his distributive share of 
the net long-term capital gain or loss of 
the partnership. 

(3) His distributive share of the ordi¬ 
nary net income or the ordinary net loss 
of the partnership, computed as provided 
in section 183 (b). 

(b) If separate returns are made by 
the husband and wife domiciled in a 
community property .State, and the hus¬ 
band only is a member of a partnership, 
the part of his distributive share of the 
partnership’s net short-term capital gain 
or loss, net long-term capital gain or 
loss, or ordinary net income or ordinary 
net loss, which is, or is derived from, 
community property should be reported 
by the husband and by the wife In equal 
proportions. In the case of a partner¬ 
ship closely related to other trades or 
businesses, see section 45.* 

Sec. 183. Computation of partnership in¬ 
come. 

(a) General rule. The net income of the 
partnership shall be computed In the same 
manner and on the same basis as in the case 
of an individual, except as provided in sub¬ 
sections (b) and (c) . 

(b) Segregation of items. 

(1) Capital garns and losses. There shall 
be segregated the short-term capital gains 
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and losses and the long-term capital gains 
and losses, and the net short-term capital 
gain or loss and the net long-term capital 
gain or loss shall be computed. 

(2) Ordinary net income or loss. After 
excluding all items of either short-term or 
long-term capital gain or loss, there shall be 
computed— 

(A) An ordinary net income which shall 
consist of the excess of the gross income 
over the deductions; or 

(B) An ordinary net loss which shall con¬ 
sist of the excess of the deductions over the 
gross income. 

(c) Charitable contributions. In comput¬ 
ing the net income of the partnership the 
so-called "charitable contribution" deduction 
allowed by section 23 (o) shall not be al¬ 
lowed; but each partner shall be considered 
as having made payment, within his taxable 
year, of his distributive portion of any con¬ 
tribution or gift, payment of which was 
made by the partnership within its taxable 
year, of the character which would be al¬ 
lowed to the partnership as a deduction 
under such section if this subsection had 
not been enacted. 

§ 19.183-1 Computation of partner¬ 
ship income. The net income of the 
partnership shall be computed in the 
same manner and on the same basis as 
the net income of an individual, except 
that: 

(1) The partnership is required to 
segregate its short-term capital gains 
and losses and its long-term capital 
gains and losses and to compute the net 
short-term capital gain or loss and the 
net long-term capital gain or loss, as the 
case may be. A partnership is not al¬ 
lowed the benefit of the net short-term 
capital loss carry-over provided by sec¬ 
tion 117 (e). 

(2) The partnership is further re¬ 
quired, after excluding all items of either 
short-term or long-term capital gain or 
loss, to compute (a) an ordinary net in¬ 
come which consists of the excess of the 
gross income over the deductions, or (b) 
an ordinary net loss which consists of 
the excess of the deductions over the 
gross income. In the computation of its 
ordinary net income or ordinary net loss, 
the partnership is denied the so-called 
charitable contribution deduction al¬ 
lowed by section 23 (o). but each partner 
is considered as having made payment, 
within his taxable year, of his distribu¬ 
tive portion of any contribution or gift, 
payment of which was made by the 
partnership within its taxable year, of a 
character which would be allowed to the 
partnership as a deduction if section 
183 (c) had not been enacted. Payments 
made to a partner for services rendered 
and for interest on capital contributions 
are not deductible in computing the net 
income of the partnership, such pay¬ 
ments being held to represent a division 
of partnership profits.* 

Sec. 184. Credits Against Net Income. 

The partner shall, for the purpose of the 
normal tax. be allowed as a credit against 
his net income, in addition to the credits 
allowed to him under section 25. his propor¬ 
tionate share of such amounts (not in excess 
of the net income of the partnership) of 
interest specified in section 25 (a) as are 
received by the partnership. 

§ 19.184-1 Credits allowed partners. 
The credits against net income provided 


in section 25 are not applicable to part¬ 
nerships as such. An individual partner, 
however, is entitled for the purpose of 
the normal tax to a credit against his 
net income, in addition to the credits al¬ 
lowed to him under section 25, of his 
proportionate share of such amounts 
(not in excess of the net income of the 
partnership) of interest specified in sec¬ 
tion 25 (a) as are received by the part¬ 
nership. There shall be included in the 
return of the partnership a statement of 
the amounts of such interest and the 
proportionate share thereof of each 
partner.* 

Sec. 185. Earned income. 

In the case of the members of a partner¬ 
ship the proper part of each share of the net 
Income which consists of earned income shaU 
be determined under rules and regulations to 
be prescribed by the Commissioner with the 
approval of the Secretary and shall be sep¬ 
arately shown in the return of the partner¬ 
ship. 

§ 19.185-1 Earned income credit of 
partners. For the purpose of computing 
the earned income credit against net in¬ 
come (see section 25 (a) (3) and (4)). 
a member of a partnership is entitled to 
treat a proper part of his distributive 
share of the partnership net income as 
earned income. Such part cannot exceed 
a reasonable allowance as compensation 
for personal services actually rendered 
by the partner in connection with the 
partnership business. In the case of a 
partnership which is engaged in a trade 
or business in which capital is a material 
income-producing factor and in the 
trade or business of which the partner 
renders personal services which are ma¬ 
terial to the earning of the partnership 
income, the earned income of the partner 
from the partnership is a reasonable al¬ 
lowance as compensation for the per¬ 
sonal services actually rendered by him, 
but not in excess of 20 percent of his 
share of the net profits of the partner¬ 
ship (computed without deduction for 
so-called salaries to members). In such 
a case, if reasonable compensation is less 
than 20 percent of the partner’s share of 
the net profits, the earned income is the 
full amount of the reasonable compen¬ 
sation, but, if reasonable compensation 
is more than 20 percent of the partner’s 
share of the net profits, then the earned 
income is 20 percent of the partner’s 
share of such profits. 

There must be included in the return 
of the partnership a statement showing 
the names of the members and the 
amount (determined in accordance with 
the first paragraph of this section) of 
each partner’s distributive share of the 
partnership net income which consists of 
earned income. 

Example. A partnership composed of 
A, B, and C is engaged in the retail men’s 
clothing business. Each partner is en¬ 
titled to one-third of the net profits, 
after deduction of so-called salaries to 
members. A devotes most of his time 
to the business and is paid a salary of 
$10,000. B devotes half of his time to 
the business and is paid a salary of 


$5,000. C devotes none of his time to 
the business and receives no salary 
The net profits of the partnership f or 
the taxable year, computed without de¬ 
duction for so-called salaries to mem. 
bers, are $24,000. The earned income of 
the partners from the partnership i s as 
follows: Although A received a salary of 
$10,000 and B a salary of $5,000. since 
the partnership is engaged in a business 
in which capital is a material income- 
producing factor, the earned income of 
each from the partnership is limited to 
20 percent of his share of the net profits. 
A’s share of the net profits is $13,000 
($10,000 (salary)-{-$3,000 (% of net 
profits after deduction of $15,000 for sal¬ 
aries)). Twenty percent of $13,000 is 
$2,600, to which amount A’s earned in¬ 
come from the partnership is limited. 
Since B’s share of the net profits is $8,000 
($5,000-f $3,000). 20 percent thereof, or 
$1,600, is B’s earned income from the 
partnership. C has no earned income 
from the partnership, since he renders 
no personal services in connection with 
the partnership business.* 

Sec. 186. Taxes op foreign countries and 
possessions op United States. 

The amount of income, war-profits, and 
excess-profits taxes Imposed by foreign coun¬ 
tries or possessions of the United States shall 
be allowed as a credit against the tax of 
the member of a partnership to the extent 
provided in section 131. 

Sec. 187. Partnership returns. 

Every partnership shall make a return for 
each taxable year, stating specifically the 
items of Its gross income and the deduc¬ 
tions allowed by this chapter and such 0 ;her 
information for the purpose of carrying out 
the provisions of this chapter as the Com¬ 
missioner with the approval of the Secretary 
may by regulations prescribe, and shall in¬ 
clude in the return the names and addresses 
of the individuals who would be entitled to 
share in the net income if distributed and 
the amount of the distributive share of each 
individual. The return shall be sworn to 
by any one of the partners. 

§ 19.187-1 Partnership returns. 
Every partnership shall make a return 
of Income, regardles of the amount of its 
net income (see section 3797 (a) (2) de¬ 
fining the term “partnership”). The 
return shall be on Form 1065; shall state 
specifically the information requited to 
be stated by the return form; shall be 
filled in according to the instructions 
contained thereon or issued with respect 
thereto; and shall be sworn to by one of 
the partners. Such return shall be made 
for the taxable year of the partnership, 
that is, for its annual accounting period 
(fiscal year or calendar year, as the case 
may be), irrespective of the taxable 
years of the partners. (See sections 182 
and 183.) If the partnership makes any 
change in its accounting period, it shall 
make its return in accordance with the 
provisions of section 47.* 

Sec. 188. Different taxable tears or part¬ 
ner AND PARTNERSHIP. 

If the taxable year of a partner Is different 
from that of the partnership, the inclusions 
with respect to the net income of the part¬ 
nership. in computing the net income of 
the partner for his taxable year, shall be 
based upon the net income of the partner¬ 
ship for any taxable year of the partnership 










FEDERAL REGISTER, Friday , February 2, 1940 


511 


iwlu ther beginning on, before, or after Jan- 
ian' 1. 1939) ending within or with the tax¬ 
able year of the partner. 

\ 211. Net operating losses. (Revenue 

Act of 1939.) 


(d) Allowance of deduction to partners. 
tvc Internal Revenue Code is amended by 
inserting after section 188 the following 

new section: 


• Sec 189. Net operating losses. 

-The benefit of the deduction for net op¬ 
erating losses allowed by section 23 (s) 
shall not be allowed to a partnership but 
shall be allowed to the members of the 
partnership under regulations prescribed by 
the Commissioner with the approval of the 
Secretary.'* 

. • • • • 


§ 19.189-1 Net operating loss deduc¬ 
tion in the case of partners . The bene¬ 
fit of the deduction for net operating 
losses provided by section 23 (s) for 
taxable years beginning after December 
31, 1939, shall not be allowed to a part¬ 
nership. In computing his own net op¬ 
erating loss or his own net income 
(where required to be computed in ac¬ 
cordance with the exceptions and lim¬ 
itations provided in section 122 (d) (I) 
to (4), inclusive) for any taxable year 
for the purposes of the computations 
required by section 122, however, each 
partner shall take into account the in¬ 
come and losses of the partnership in 
accordance with sections 182 to 188, in¬ 
clusive, with the following exceptions 
and limitations: 


(a) Exceptions and limitations appli¬ 
cable in computation of partner's net 

operating loss. 

(1) Long-term capital gams and 
losses . The partnership's long-term cap¬ 
ital gains and losses shall be taken into 
account without regard to the percentage 
provisions of section 117 (b). The busi¬ 
ness long-term capital gains and losses 
and the non-business long-term capital 
gains and losses shall be segregated, and 
his distributive share of the business net 
long-term capital gain or loss and the 
non-business net long-term capital gain 
or loss of the partnership shall be in¬ 
cluded by each partner as a business 
and non-business long-term capital gain 
or loss, respectively. 

<2) Short-term capital gains and 
losses. The business short-term capital 
gains and losses and the non-business 
short-term capital gains and losses of 
the partnership shall be segregated, and 
his distributive share of the business 
net short-term capital gain or loss and 
tlie non-business net short-term capital 
gain or loss of the partnership shall be 
included by each partner as a business 
and non- business short-term capital 
gain or loss, respectively. 

(3) Ordinary net income or loss. 
After excluding all items required to be 
segregated by paragraphs (1) and (2) 
above, there shall be computed— 


(ii) A business ordinary net loss of 
the partnership, which shall consist of 
the excess of the business deductions 
over the business gross income; and 

(iii) A non-business ordinary net in¬ 
come of the partnership, which shall 
consist of the excess of the non-business 
grass income over the non-business de¬ 
ductions; or 

(iv) A non-business ordinary net loss 
of the partnership, which shall consist 
of the excess of the non-business deduc¬ 
tions over the non-business gross in¬ 
come. 

In making the above computations the 
limitations and exceptions provided by 
section 122 (d) (1) and (2) shall be 
applied. 

His distributive share of a business or¬ 
dinary net income of the partnership 
shall be included by each partner as or¬ 
dinary business gross income, and of a 
business ordinary net loss of the part¬ 
nership as an ordinary business deduc¬ 
tion. His distributive share of a nonbus¬ 
iness ordinary net income of the part¬ 
nership shall be included by each part¬ 
ner as ordinary non-business gross in¬ 
come, and of a nonbusiness ordinary net 
loss of the partnership as an ordinary 
non-business deduction. 

(b) Exceptions and limitations appli¬ 
cable in computation of partner's net in¬ 
come. 

(1) The ordinary net income or ordi¬ 
nary net loss of the partnership shall 
be computed with the exceptions and 
limitations provided in section 122 (d) 
(1) and (2). 

(2) In computing the net long-term 
capital gain or loss of the partnership, 
long-term capital gains and losses shall 
be taken into account without regard to 
the percentage provisions of section 117 
(b).* 

Insurance Companies 

Sec. 201. Tax on life insurance companies. 

(a) Definition. When used In this chap¬ 
ter the term "life insurance company" means 
an Insurance company engaged In the busi¬ 
ness of issuing life insurance and annuity 
contracts (including contracts of combined 
life, health, and accident Insurance), the re¬ 
serve funds of which held for the fulfillment 
of such contracts comprise more than 50 
per centum of its total reserve funds. 

§ 19.201 (a)-l Life insurance compa¬ 
nies: Definition . The term "life insur¬ 
ance company" as used in chapter 1 is 
defined in section 201 (a). In determin¬ 
ing whether an insurance company is a 
"life insurance company" as defined in 
section 201 (a), no reserve shall be re¬ 
garded as held for the fulfillment of an 
insurance contract unless it conforms to 
the definition of "reserve" contained in 
section 19.203 (a) (2)-l.* 

| Sec. 201. Tax on life insurance compa¬ 
nies.] 


(i) A business ordinary net income of 
the partnership, which shall consist of 
the excess of the business gross income 
over the business deductions; or 


(b) Imposition of tax .— 

(1) In general. In lieu of the tax Im¬ 
posed by sections 13 and 14, there shall be 
levied, collected, and paid for each taxable 
year upon the special class net income of 


every life Insurance company a tax of 16V& 
per centum of the amount thereof. 

(2) Special class net income of foreign 
life insurance companies. In the case of a 
foreign life Insurance company, the special 
class net income shall be an amount which 
bears the same ratto to the special class net 
income, computed without regard to this 
paragraph, as the reserve funds required by 
law and held by It at the end of the taxable 
year upon business transacted within the 
United States bear to the reserve funds held 
by it at the end of the taxable year upon 
all business transacted. 

(3) No United Stales insurance business. 
Foreign life insurance companies not carry¬ 
ing on an Insurance business within the 
United States and holding no reserve funds 
upon business transacted within the United 
States, shall not be taxable under tbi$ sec¬ 
tion but shall be taxable as other foreign 
corporations. 

Sec. 203. Tax on life insurance compa¬ 
nies. (Revenue Act of 1939.) 

Section 201 frb) of the Internal Revenue 
Code (relating to the tax on life insurance 
companies) is amended to read as follows: 

"(b) Imposition of tax .— 

“(I) In general. In lieu of the tax im¬ 
posed by sections 13 and 14, there shall be 
levied. coUected. and paid for each taxable 
year upon the normal-tax net Income of 
every life Insurance company a tax at the 
rates provided In section 13 or section 14 (b). 

"(2) Normal-tax net income of foreign life 
insurance companies. In the case of a for¬ 
eign life insurance company, the normal-tax 
net Income shall be an amount which bears 
the same ratio to the normal-tax net In¬ 
come. computed without regard to this par¬ 
agraph. as the reserve funds required by law 
and held by it at the end of the taxable year 
upon business transacted within the United 
States bear to the reserve funds held by it 
at the end of the taxable year upon all busi¬ 
ness transacted. 

“(3) No United states insurance business. 
Foreign life Insurance companies not carry¬ 
ing on an Insurance business within the 
United States and holding no reserve funds 
upon business transacted within the United 
States, shall not be taxable under this sec¬ 
tion but shall be taxable as other foreign 
corporations." 

Sec. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act op 1939.) 

Except the amendments made by sections 
211. 213. 214. 215, 217. 219, 220. 221. 222. 223. 
226! 227. and 228. the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31. 1939. 

§ 19.201 (b)-l Tax on life insurance 
companies .— 

(a) General. All life insurance com¬ 
panies (including foreign life insurance 
companies carrying on an insurance 
business within the United States or 
holding reserve funds upon business 
transacted within the United States) are 
subject to the tax imposed by section 
201 (b) (1). 

The net income of life insurance com¬ 
panies differs from the net Uicome of 
other corporations. See sections 202 and 
203. Life insurance companies are en¬ 
titled to the credits provided in section 
26 (a) and (b) and are not subject to 
the provisions of section 117 (capital 
gains and losses). 

All provisions of the Internal Revenue 
Code and of these regulations not incon¬ 
sistent with the specific provisions of 
sections 201 to 203. inclusive, are ap¬ 
plicable to the assessment'and collection 
of the tax imposed by section 201 (b) 
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(1), and life insurance companies are 
subject to the same penalties as are pro¬ 
vided in the case of returns and pay¬ 
ment of income tax by other corpora¬ 
tions. The return shall be on Form 
1120L. 

Foreign life insurance companies not 
carrying on an insurance business within 
the United States and holding no reserve 
funds upon business transacted within 
the United States are not taxable under 
section 201 (b) (1), but are taxable as 
other foreign corporations. See section 
231. 

(b) Rate for taxable years beginning 
in 1939. For any taxable year begin¬ 
ning after December 31. 1938, and be¬ 
fore January 1, 1940, the tax shall, un¬ 
der section 201 (b) (1), prior to its 
amendment, be at the rate of 1614 per¬ 
cent of the company’s special class net 
income, and shall be in lieu of the tax 
imposed by sections 13 and 14, prior to 
their amendment. For what constitutes 
special class net income generally see 
section 19.14-1. For what constitutes 
special class net income in the case of a 
foreign life insurance company see sec¬ 
tion 19.201 (b>-2. 

(c) Rate for taxable years beginning 
after December 31, 1939. For any tax¬ 
able year beginning after December 31, 
1939, the tax shall, under section 201 (b). 
as amended, be at the rate prescribed 
in section 13, as amended, if the com¬ 
pany has a normal-tax net income of 
more than $25,000 (see sections 19.13-5 
to 19.13-7, inclusive), or to a tax at the 
rate prescribed in subsection (b) of sec-* 
tion 14. as amended, if it has a normal- 
tax net income of not more than $25,000 
(see section 19.14-2). Such tax is in lieu 
of the tax imposed by sections 13 and 
14, as amended. For what constitutes 
normal-tax net income generally see sec¬ 
tion 19.13-5. For what constitutes nor¬ 
mal-tax net income in the case of a for¬ 
eign life insurance company see section 
19.201 (b)-2.* 

§ 19.201 (b)-2 Foreign life insurance 
companies: Net income .— 

(a) Special class net income. The 
special class net income of a foreign life 
insurance company carrying on an in¬ 
surance business within the United 
States or holding reserve funds upon 
business transacted within the United 
States consists of that proportion of its 
net income from all sources, within and 
without the United States, computed un¬ 
der the provisions of section 202 and sec¬ 
tion 203, prior to its amendment, minus 
the credits provided in section 26 (a) 
and (b). which the reserve funds re¬ 
quired by law and held by it at the end 
of the taxable year upon business trans¬ 
acted in the United States bear to the 
reserve funds held by it at the end of the 
taxable year upon all business trans¬ 
acted. 

(b) Normal-tax net income. The nor¬ 
mal-tax net income of a foreign life in¬ 
surance company carrying on an insur¬ 
ance business within the United States 


or holding reserve funds upon business 
transacted within the United States con¬ 
sists of that proportion of its net income 
from all sources, within and without the 
United States, computed under the pro¬ 
visions of section 202 and section 203, as 
amended, minus the credits provided in 
section 26 (a) and <b), which the re¬ 
serve funds required by law and held by 
it at the end of the taxable year upon 
business transacted in the United States 
bear to the reserve funds held by it at 
the end of the taxable year upon all 
business transacted.* 

Sec. 202. Gross income op life insurance 

COMPANIES. 

(a) Gross income defined .— 

(1) In general. In the case of a life in¬ 
surance company the term “gross income” 
means the gross amount of income received 
during the taxable year from interest, divi¬ 
dends. and rents. 

(2) Cross reference. For Inclusion in com¬ 
putation of tax of amount sped fled in share¬ 
holder’s consent, see section 28. 

(b) Reserve funds required by law, defined. 
The term “reserve funds required by law” in¬ 
cludes, in the case of assessment insurance, 
sums actually deposited by any company or 
association with State or Territorial officers 
pursuant to law as guaranty or reserve funds, 
and any funds maintained under the charter 
or articles of Incorporation of the company 
or association exclusively for the payment of 
claims arising under certificates of member¬ 
ship or policies Issued upon the assessment 
plan and not subject to any other use. 

Sec. 203. Net income of life insurance 

COMPANIES. 

(a) General rule. In the case of a life in¬ 
surance company the term “net income” 
means the gross income less— 

§ 19.203 (a)-l Limitation on deduc¬ 
tions. In addition to the limitations on 
deductions hereinafter specifically re¬ 
ferred to, life insurance companies are 
subject to the limitation provided in sec¬ 
tion 24 (a) (5) .* 

[Sec. 203. Net income of life insurance 

COMPANIES.] 

[(a) General rule. In the case of a life 
insurance company the term “net Income” 
means the gross income less—] 

(1) Tax-free interest. The amount of in¬ 
terest received during the taxable year which 
under section 22 (b) (4) is excluded from 
gross Income; 

§ 19.203 (a) (1)-1 Tax-free interest. 
Interest which in the case of other tax¬ 
payers is excluded from gross income by 
section 22 (b) (4) but included in the 
gross income of a life insurance company 
by section 202 (a) is allowed as a deduc¬ 
tion from gross income by section 203 
(a) (1).* 

[Sec. 203. Net income op life insurance 

COMPANIES. I 

[ (a) General rule. In the case of a life in¬ 
surance company the term “net income" 
means the gross income less—| 

(2) Resent funds. An amount equal to 4 
per centum of the mean of the reserve funds 
required by law and held at the beginning 
and end of the taxable year, except that in 
the case of any such reserve fund which is 
computed at a lower interest assumption rate, 
the rate of 3% per centum shall be substi¬ 
tuted for 4 per centum. Life insurance com¬ 
panies Issuing policies covering life, health, 
and accident insurance combined in one 
policy issued on the weekly premium pay¬ 


ment plan, continuing for life and not sub¬ 
ject to cancellation, shall be aUowed in add! 
tion to the above, a deduction of 3*. ner 
centum of the mean of such reserve fund, 
(not required by law) held at the beginning 
and end of the taxable year, as the Commis¬ 
sioner finds to be necessary for the protec¬ 
tion of the holders of such policies only 


§ 19.203 (a) <2)-l Reserve funds. In 
general, the reserve contemplated is a 
sum of money, variously computed or es¬ 
timated, which, with accretions from 
interest, is set aside (reserved) as a fund 
with which to mature or liquidate, either 
by payment or reinsurance with other 
companies, future unaccrued and con¬ 
tingent claims. It must be required 
either by express statutory provisions or 
by rules and regulations of the insurance 
department of a State, Territory, or the 
District of Columbia when promulgated 
in the exercise of a power conferred by 
statute, but such requirement, without 
more, is not conclusive; for example, it 
does not include reserves required to be 
maintained to provide for the ordinary 
running expenses of a business definite in 
amount, and which must be currently 
paid by every company from its income 
if its business is to continue, such as 
taxes, salaries, reinsurance and unpaid 
brokerage; the reserve or net value of 
risks reinsured in other solvent com¬ 
panies to the extent of the reinsuranee; 
reserve for premiums paid in advance; 
annual and deferred dividends; accrued 
but unsettled policy claims; losses in¬ 
curred but unreported; liability on sup¬ 
plementary contracts not involving life 
contingencies; estimated value of future 
premiums which have been waived on 
policies after proof of total and perma¬ 
nent disability. 


In any case where reserves are 
claimed, sufficient information must be 
filed with the return to enable the Com¬ 
missioner to determine the validity of 
the claim. Reference should be made to 
the item in which the reserve appears in 
the annual statement and to the statute 
or insurance department ruling requir¬ 
ing that such reserves be held. Only re¬ 
serves which are so required, which are 
peculiar to insurance companies, and 
which are dependent upon interest earn¬ 
ings for their maintenance will be con¬ 
sidered. A company is permitted to 
make use of the highest aggregate re¬ 
serve called for by any State or Terri¬ 
tory or the District of Columbia in which 
it transacts business, but the reserve 
must have been actually held. 

In the case of life insurance companies 
issuing policies covering life, health, and 
accident insurance combined in one pol¬ 
icy issued on the weekly premium pay¬ 
ment plan, continuing for life and not 
subject to cancellation, it is required that 
reserve funds thereon be based upon rec¬ 
ognized tables of experience covering dis¬ 
ability benefits of the kind contained in 
policies issued by this particular class of 
companies. The deduction in respect of 
such reserve funds (not required by law) 
is 3% percent of the mean of such re- 
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serve funds held at the beginning and 
end of the taxable year.* 

[Sec. 203. Net income of life insurance 

COMPANIES. ] 

[(a) General rule. In the case of a life 
insurance company the term “net income” 
means the gross income less —] 

(3) Reserve for dividends. An amount 
eouai to 2 per centum of any sums held at 
the end of the taxable year as a reserve for 
dividends (other than dividends payable 
during the year following the taxable year) 
the payment of which ijs deferred for a pe¬ 
riod of not less than five years from the date 
of the policy contract; 

(4) Investment expenses. Investment ex¬ 
penses paid during the taxable year: Pro- 
t Med, That if any general expenses arc in 
part, assigned to or Included in the Invest¬ 
ment expenses, the total deduction under 
this paragraph shall not exceed one-fourth 
of 1 per centum of the book value of the 
mean of the invested assets held at the 
beg Inning and end of the taxable year; 

§ 19.203 (a) (4)-l Investment ex - 
penses . The term “general expenses” as 
used in the Internal Revenue Code 
means any expense incurred for the ben¬ 
efit of more than one department of the 
company rather than for the benefit of a 
particular department thereof. Any as¬ 
signment of such expense to the invest¬ 
ment department of the company for 
which a deduction is claimed under sec¬ 
tion 203 (a) (4) shall operate to subject 
the total investment expenses to the lim¬ 
itation provided in that section. 

If no general expenses are assigned to 
or included in investment expenses the 
deduction may consist of investment ex¬ 
penses actually paid during the taxable 
year in which case an itemized schedule 
of such expenses must be appended to 
the return. 

Invested assets for the purpose of sec¬ 
tion 203 (a) (4) and this section are 
those which are owned and used, and to 
the extent used, for the purpose of pro¬ 
ducing the income specified in section 
202 (a). 

The maximum allowance of one- 
fourth of 1 percent will not be granted 
unless it is shown to the satisfaction of 
the Commissioner that such allowance is 

justified.* 

[Sec. 203. Net income of life insurance 

COMPANIES. 1 

[ (a) General rule. In the case of a life 
Insurance company the term “net Income’* 
means the gross Income less — J 

(5) Real estate expenses. Taxes and other 
expenses paid during the taxable year exclu¬ 
sively upon or with respect to the real estate 
owned by the company, not Including taxes 
assessed against local benefits of a kind tend¬ 
ing to increase the value of the property 
assessed, and not Including any amount paid 
out for new buildings, or for permanent im¬ 
provements or betterments made to increase 
the value of any property. The deduction 
allowed by this paragraph shall be allowed 
in the case of taxes imposed upon a share¬ 
holder of a company upon his interest as 
shareholder, which are paid by the company 
without reimbursement from the shareholder, 
but In such cases no deduction shall be 
allowed the shareholder for the amount of 
such taxes; 

§ 19.203 (a) (5)-l Taxes and expenses 
with respect to real estate. The deduc¬ 
tion for taxes and expenses under sec¬ 
tion 203 (a) (5) includes taxes and 


expenses paid during the taxable year 
exclusively upon or with respect to real 
estate owned by the company and any 
sum representing taxes imposed upon a 
shareholder of the company upon his in¬ 
terest as shareholder which is paid by 
the company without reimbursement 
from the shareholder. No deduction 
shall be allowed, however, for taxes, ex¬ 
penses, and depreciation upon or with 
respect to any real estate owned by the 
company except to the extent used for 
the purpose of producing investment in¬ 
come. (See section 19.203 (a) (4)—1.) 
As to real estate owned and occupied by 
the company see section 19.203 (b)-l.* 

| Sec. 203. Net income of life insurance 

COMPANIES.] 

I (a) General rule. In the case of a life 
Insurance company the term “net income” 
means the gross income less—] 

(6) Depreciation. A reasonable allowance, 
as provided in section 23 (1), for the ex¬ 
haustion. wear and tear of property, includ¬ 
ing a reasonable allowance for obsolescence; 
and 

§ 19.203 (a) (6)-l Depreciation. 
The deduction allowed by section 203 
(a) (6) for depreciation is, except as 
provided in section 19.203 (b)-l, identical 
with that allowed other corporations by 
section 23 (1). The amount allowed by 
section 23 (1) in the case of life in¬ 
surance companies is limited to depre¬ 
ciation sustained on the property used, 
and to the extent used, for the purpose 
of producing the income specified in sec¬ 
tion 202 (a).* 

[Sec. 203. Net income of life insurance 

COMPANIES.] 

((a) General Rule. In the case of a life 
Insurance company the term “net Income” 
means the gross income less—J 

(7) Interest. All Interest paid within the 
taxable year on Its indebtedness, except on 
indebtedness incurred or continued to pur¬ 
chase or carry obligations (other than obli¬ 
gations of the United States Issued after 
September 24. 1917, and originally subscribed 
for by the taxpayer) the Interest upon which 
is whoUy exempt from taxation under this 
chapter. 

§ 19.203 (a) (7)-l Interest. The de¬ 
duction allowed by section 203 (a) (7) 
for interest on indebtedness is the same 
as that allowed other corporations by 
section 23 (b) but this deduction in¬ 
cludes interest on dividends held on de¬ 
posit and surrendered during the taxable 
year. Reserve funds as defined in sec¬ 
tion 19.203 (a) (2)—1 are not indebted¬ 
ness. Dividends left with the company 
to accumulate at interest are a debt and 
not a reserve liability. 

If a life insurance company pays in¬ 
terest on the proceeds of life insurance 
policies left with it pursuant to the pro¬ 
visions of supplementary contracts, not 
Involving life contingencies, or similar 
contracts, the interest so paid shall be 
allowed as a deduction from gross in¬ 
come, except that such deduction shall 
not be allowed in respect of interest ac¬ 
crued in any prior taxable year to the 
extent that the company has had the 
benefit of a deduction of 4 percent or 3 3 A 
percent, as the case may be, of the mean 


of the company’s liability on such con¬ 
tracts, by the inclusion of such liability 
in its reserve funds.* 

Sec. 211. Net operating losses. (Revenue 
Act of 1939.) 

• • • • • 

(e) Alloioance of deduction to insurance 
companies .— 

(1) Section 203 (a) of the Internal Rev¬ 
enue Code (relating to deductions of life 
insurance companies) Is amended by insert¬ 
ing at the end thereof the foUowing new 
paragraph: 

“(8) The amount of the net operating 
loss deduction provided in section 23 (s)." 

' • * • * m 

§ 19.203 (a) (8)-l Net operatinq loss 
deduction. Life insurance companies 
are entitled to the net operating loss 
deduction allowed by section 23 (s). 
Such deduction shall be computed in 
accordance with the regulations pre¬ 
scribed in section 19.208-1 (a).* 

[Sec. 203. Net income of life insurance 

COMPANIES. ] 

(b) Rental value of real estate. The de¬ 
duction under subsection (a) (5) or (6) of 
this section on account of any real estate 
owned and occupied in whole or in part by 
a life insurance company, shall be limited 
to an amount which bears the same ratio 
to such deduction (computed without re¬ 
gard to this subsection) as the rental value 
of the space not so occupied bears to the 
rental value of the entire property. 

§ 19.203 (b)-l Real estate owned and 
occupied. The amount allowable as a 
deduction for taxes, expenses, and de¬ 
preciation upon or with respect to any 
real estate owned and occupied in whole 
or in part by a life insurance company is 
limited to an amount which bears the 
same ratio to such deduction (computed 
without regard to this limitation) as the 
rental value of the space not so occu¬ 
pied bears to the rental value of the en¬ 
tire property. For example, if the rental 
value of the space not occupied by the 
company is equal to one-half of the 
rental value of the entire property, the 
deduction for taxes, expenses, and de¬ 
preciation is one-half of the taxes, ex¬ 
penses. and depreciation on account of 
the entire property. Where a deduc¬ 
tion is claimed as provided in this sec¬ 
tion. the parts of the property occupied 
and the parts not occupied by the com¬ 
pany, together with the respective rental 
values thereof, must be shown in a 
statement accompanying the return.* 

Sec. 204. Insurance companies other than 

LIFE OS MUTUAL. 

(a) Imposition of tax. — 

(1) In general. In lieu of the tax im¬ 
posed by sections 13 and 14. there 6hall 
be levied, collected, and paid for each tax¬ 
able year upon the special class net in¬ 
come of every Insurance company (cither 
than a life or mutual insurance company) a 
tax of 16% per centum of the amount 
thereof. 

(2) Special class net income of foreign 
companies. In the case of a foreign in¬ 
surance company (other than a life or mu¬ 
tual Insurance company), the special class 
net income shall be the net income from 
sources within the United States minus the 
sum of— 

(A) Interest on obligations of the United 
States and its instrumentalities. The credit 
provided in section 26 (a). 
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(B) Dividends received. The credit pro¬ 
vided in section 26 (b). 

(3) No United States insurance business. 
Foreign insurance companies not carrying 
on an insurance business within the United 
States shall not be taxable under this section 
but shall be taxable as other foreign cor¬ 
porations. 

Sec. 204. Tax on insurance companies 
OTHER THAN LITE OR MUTUAL. (REVENUE ACT 
or 1939.) 

Section 204 (a) of the Internal Revenue 
Code (relating to the tax on insurance com¬ 
panies other than life or mutual) is amended 
to read as follows: 

"(a) Imposition of tax .— 

"(1) In general. In lieu of the tax im¬ 
posed by sections 13 and 14, there shall be 
levied, collected, and paid for each taxable 
year upon the normal-tax net income of 
every Insurance company (other than a life 
or mutual insurance company) a tax at the 
rates provided in section 13 or section 14 (b) . 

*'(2) Normal-tax net income of foreign 
companies. In the case of a foreign insur¬ 
ance company (other than a life or mutual 
insurance company), the normal-tax net in¬ 
come shall be the net income from sources 
within the United States minus the sum of— 

"(A) Interest on obligations of the United 
States and its instrumentalities. The credit 
provided in section 26 (a). 

**(B) Dividends received. The credit pro¬ 
vided in section 26 (b). 

"(3) No United States insurance business. 
Foreign Insurance companies not carrying on 
an insurance business within the United 
States shall not be taxable under this sec¬ 
tion but shall be taxable as other foreign 
corporations. “ 

Sec. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211, 213, 214, 215, 217, 219, 220, 221. 222, 223, 
226, 227, and 228, the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31, 1939. 

§ 19.204 (a)-l Taxon insurance 
companies other than life or mutual. 

(a) General. All insurance companies 
(other than life or mutual companies or 
foreign insurance companies not carry¬ 
ing on an insurance business within the 
United States) are subject to the tax im¬ 
posed by section 204. The term “insur¬ 
ance companies*' as used in this section 
and in sections 19.204 (b)-l and 19.204 
< 0-1 means only those companies sub¬ 
ject to the tax imposed by section 204. 
The net income of insurance companies 
other than life or mutual is defined in 
section 204 and differs from the net in¬ 
come of other corporations. All provi¬ 
sions of the Internal Revenue Code and 
of these regulations not inconsistent with 
the specific provisions of section 204 are 
applicable to the assessment and collec¬ 
tion of the tax imposed by section 204 
(a), and insurance companies are sub¬ 
ject to the same penalties as are pro¬ 
vided in the case of returns and payment 
of income tax by other corporations. 
Since section 204 provides that the un¬ 
derwriting and investment exhibit of the 
annual statement approved by the Na¬ 
tional Convention of Insurance Com¬ 
missioners shall be the basis for com¬ 
puting gross income and since the annual 
statement is rendered on the calendar 
year basis, the first returns under sec¬ 
tion 204 will be for the taxable year end¬ 
ing December 31, 1939, and shall be on 


Form 1120. Insurance companies are 
entitled to the credits provided in sec¬ 
tion 26 (a) and (b). 

Foreign insurance companies not 
carrying on an insurance business within 
the United States are not taxable under 
section 204 but are taxable as other for¬ 
eign corporations. See section 231. 

(b) Rate for taxable years beginning 
in 1939. For any taxable year begin¬ 
ning after December 31, 1938, and be¬ 
fore January 1, 1940, the tax shall, un¬ 
der section 204 (a) (1), prior to its 
amendment, be at the rate of I 6 V 2 per¬ 
cent of the company’s special class net 
income, and shall be in lieu of the tax 
imposed by sections 13 and 14, prior to 
their amendment. For what constitutes 
special class net income see section 
19.14-1. 

(c) Rate for taxable years beginning 
after December 31, 1939. For any tax¬ 
able year beginning after December 31, 
1939, the tax shall, under section 204 (a) 
( 1 ), as amended, be at the rate pre¬ 
scribed in section 13, as amended, if the 
company has a normal-tax net income of 
more than $25,000 (see sections 19.13-5 
to 19.13-7, inclusive), or at the rate pre¬ 
scribed in subsection (b) of section 14, 
as amended, if it has a normal-tax net 
income of not more than $25,000 (see 
section 19.14-2). Such tax is in lieu of 
the tax imposed by sections 13 and 14, 
as amended. For what constitutes nor¬ 
mal-tax net income see section 19.13-5.* 

1 Sec. 204. Insurance companies other 

THAN LIFE OR MUTUAL.) 

(b) Definition of income, etc. In the case 
of an insurance company subject to the tax 
imposed by this section— 

(1) Gross income. "Gross income" means 
the sum of (A) the combined gross amount 
earned during the taxable year, from in¬ 
vestment income and from underwriting in¬ 
come as provided in this subsection, com¬ 
puted on the basis of the underwriting and 
Investment exhibit of the annual statement 
approved by the National Convention of In¬ 
surance Commissioners, and (B) gain during 
the taxable year from the sale or other dis¬ 
position of property, and (C) all other items 
constituting gross income under section 22; 

(2) Net income. "Net Income" means the 
gross income as defined in paragraph (1) of 
this subsection less the deductions alloweu 
by subsection (c) of this section; 

(3) Investment income. "Investment in¬ 
come" means the gross amount of income 
earned during the taxable year from inter¬ 
est. dividends, and rents, computed as 
follows: 

To all interest, dividends and rents re¬ 
ceived during the taxable year, add interest, 
dividends and rents due and accrued at the 
end of the taxable year, and deduct all in¬ 
terest, dividends and rents due and accrued 
at the end of the preceding taxable year; 

(4) Underwriting income. "Underwriting 
income" means the premiums earned on in¬ 
surance contracts during the taxable year 
less losses incurred and expenses incurred: 

(5) Premiums earned. "Premiums earned 
on insurance contracts during the taxable 
year" means an amount computed as fol¬ 
lows: 

From the amount of gross premiums writ¬ 
ten on insurance contracts during the tax¬ 
able year, deduct return premiums and 
premiums paid for reinsurance. To the re¬ 
sult so obtained add unearned premiums on 
outstanding business at the end of the pre¬ 
ceding taxable year and deduct unearned 


premiums on outstanding business at the 
end of the taxable year; 

(6) Losses incurred. "Losses Incurred" 
means losses Incurred during the taxable 
year on insurance. contracts, computed as 
follows: 

To losses paid during the taxable year, add 
salvage and reinsurance recoverable out¬ 
standing at the end of the preceding taxable 
year, and deduct salvage and reinsurance* re¬ 
coverable outstanding at the end of the 
taxable year. To the result so obtained add 
all unpaid losses outstanding at the end of 
the taxable year and deduct unpaid losses 
outstanding at the end of the preceding tax¬ 
able year; 

(7) Expenses incurred. "Expenses in¬ 
curred" means all expenses shown on the 
annual statement approved by the National 
Convention of Insurance Commissioners, and 
shall be computed as follows: 

To all expenses paid during the taxable 
year add expenses unpaid at the end of the 
taxable year and deduct expenses unpaid at 
the end of the preceding taxable year. For 
the purpose of computing the net Income 
subject to the tax Imposed by this section 
there shall be deducted from expenses in¬ 
curred as defined In this paragraph all ex¬ 
penses incurred which are not allowed as 
deductions by subsection (c) of this section. 

§ 19.204 (b)-l Gross income of insur¬ 
ance companies other than life or mu¬ 
tual. Gross income as defined in section 
204 (b) means the gross amount of in¬ 
come earned during the taxable year 
from interest, dividends, rents, and pre¬ 
mium income, computed on the basis of 
the underwriting and investment ex¬ 
hibit of the annual statement approved 
by the National Convention of Insur¬ 
ance Commissioners, as well as the gain 
derived from the sale or other disposi¬ 
tion of property, and all other items 
constituting gross income under section 
22. See section 22 (a), (b), and (c) and 
sections 28 and 334. It does not include 
increase in liabilities during the year on 
account of reinsurance treaties, remit¬ 
tances from the home office # of a foreign 
insurance company to the United States 
branch, borrowed money, gross increase 
due to adjustments in book value of 
capital assets, and premium on capital 
stock sold. The underwriting and in¬ 
vestment exhibit is presumed clearly to 
reflect the true net income of the com¬ 
pany. and in so far as it is not incon¬ 
sistent with the provisions of the 
Internal Revenue Code will be recog¬ 
nized and used as a basis for that pur¬ 
pose. All items of the exhibit, however, 
do not reflect an insurance company’s 
income as defined in the Code. By rea¬ 
son of the definition of investment in¬ 
come, miscellaneous items which are 
intended to reflect surplus but do not 
properly enter into the computation of 
income, such as dividends declared, home 
office remittances and receipts, and spe¬ 
cial deposits, are ignored. Gain or loss 
from agency balances and bills receiv¬ 
able not admitted as assets on the un¬ 
derwriting and investment exhibit will 
be ignored, excepting only such agency 
balances and bills receivable as have 
been charged off the books of the com¬ 
pany as bad debts or, having been pre¬ 
viously charged off, are recovered during 
the taxable year.* 
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(Sec. 204. Insurance companies other 

THAN LITE OR MUTUAL.| 

(c) Deductions allowed. In computing the 
net Income of an Insurance company sub¬ 
ject to the tax Imposed by this section 
their shall be allowed as deductions: 


(1) All ordinary and necessary expenses 
incurred, as provided in section 23 (a); 

(2) All interest as provided in section 

2 ( 3 ^Taxes as provided in section 23 (c): 

( 4 ) Losses incurred as defined in subsec¬ 
tion (b> (6) of this section; 

(5) Subject to the limitation contained 
In section 117 (d). losses sustained during 
the taxable year from the sale or other 
disposition of property; 

(6) Bad debts in the nature of agency 
balances and bills receivable ascertained to 
be worthless and charged off within the 


taxable year; 

(7) The amount of interest earned during 
thp taxable year which under section 22 (b) 
(4) is excluded from gross income; 

*8> A reasonable allowance for the exhaus¬ 
tion wear and tear of property, as provided 


in section 23 (1): _ 

<9) Charitable, and so forth, contributions, 
as provided in section 23 (q); 

(10) Deductions (other than those speci¬ 
fied in this subsection) as provided in sec¬ 
tion 23. but not in excess of the amount 
of the gross income included under sub¬ 
section (b) (1) (C) of this section. |See 
amendment of paragraph (10) by section 226 
of Revenue Act of 1939. set forth below. | 


(d) Deductions of foreign corporations. In 
the case of a foreign corporation the deduc¬ 
tions allowed in this section shall be al¬ 
lowed to the extent provided in Supplement 
I in the case of a foreign corporation en¬ 
gaged in trade or business within the United 
States or having an office or place of busi¬ 
ness therein. 

(e) Double deductions. Nothing in this 
section shall be construed to permit the 
same item to be twice deducted. 


Sec. 226. Deductions of insurance com¬ 
panies OTHER THAN LIFE OR MUTUAL. (REVE¬ 
NUE Act of 1939.) 

(a) Section 204 (c) (10) of the Internal 
Revenue Code is amended to read as follows: 


"(10) Deductions (other than those speci¬ 
fied in this subsection) as provided in sec¬ 
tion 23.” 


(b) The amendment made by subsection 
(a) shall be applicable to taxable years be¬ 
ginning after December 31, 1938. 

§ 19.204 (c)-l Deductions allowed in - 
surance companies other than life or 
mutual. The deductions allowable are 
specified in section 204, but are subject 
to the limitation provided in section 24 
<a) (5). Relative to the net operating 
loss deduction allowed by section 23 (s), 
see section 19.208-1 (b). 

Among the items which may not be 
deducted are income and profits taxes 
imposed by the United States, income 
and profits taxes imposed by any for¬ 
eign country or possession of the United 
States (in cases where the company sig¬ 
nifies in its return its desire to claim 
to any extent a credit for such taxes), 
taxes assessed against local benefits, do¬ 
nations, decrease during the year due to 
adjustments in the book value of cap¬ 
ital assets, decrease in liabilities during 
the year on account of reinsurance 
treaties, dividends paid to shareholders, 
remittances to the home office of a for¬ 
eign insurance company by the United 
States branch, and borrowed money re¬ 
paid. 


In computing net income of insur¬ 
ance companies other than life or mu¬ 
tual, losses sustained during the taxable 
year from the sale or other disposition 
of property are deductible subject to the 
limitation contained in section 117 (d) 
but the graduated percentage reduction 
of gains and losses contained in section 
117 (b) does not apply in the case of 
insurance (or other) corporations. In¬ 
surance companies conducting their 
business in such manner as to receive 
income under section 204 (b) (1) (C) 
are entitled to such deductions relating 
thereto as are provided for in section 
204 (c).* 

Sec. 205. Taxes of foreign countries and 

POSSESSIONS OF UNITED STATES. 

The amount of income, war-profits, and 
excess-profits taxes imposed by foreign coun¬ 
tries or possessions of the United States shall 
be allowed as a credit against the tax of a 
domestic insurance company subject to the 
tax imposed by section 201, 204, or 207. to 
the extent provided in the case of a domes¬ 
tic corporation in section 131, and In the 
case of the tax imposed by section 201 or 
204 "net income” as used in section 131 
means the net Income as defined In this 
Supplement. 

Sec. 206. Computation of gross income. 

The gross income of Insurance companies 
subject to the tax imposed by section 201 
or 204 shall not be determined In the man¬ 
ner provided in section 119. 

Sec. 207. Mutual insurance companies 

OTHER THAN LIFE. 

(a) Imposition of tax. 

(1) In general. There shall be levied, col¬ 
lected. and paid for each taxable year upon 
the special class net income of every mutual 
insurance company (other than a life insur¬ 
ance company) a tax equal to 16 per 
centum thereof. 

(2) Foreign corporations. The tax im¬ 
posed by paragraph (1) shall apply to for¬ 
eign corporations as well as domestic cor¬ 
porations; but foreign insurance companies 
not carrying on an insurance business within 
the United States shall be taxable as other 
foreign corporations. |See amendment of 
subsection (a) by section 205 of Revenue 
Act of 1939. set forth below. J 

(b) Gross income. Mutual marine-insur¬ 
ance companies shall include In gross income 
the gross premiums collected and received by 
them less amounts paid for reinsurance. 

(c) Deductions. In addition to the de¬ 
ductions allowed to corporations by section 
23 the following deductions to insurance 
companies shall also be allowed, unless other¬ 
wise allowed— 

(1) Mutual insurance companies other 
than life insurance. In the case of mutual 
insurance companies other than life insur¬ 
ance companies— 

(A) The net addition required by law to 
be made within the taxable year to reserve 
funds (including in the case of assessment 
insurance companies the actual deposit of 
sums with State or Territorial officers pursu¬ 
ant to law as additions to guarantee or re¬ 
serve funds); and 

(B) The sums other than dividends paid 
within the taxable year on policy and annuity 
contracts. 

(2) Mutual marine insurance companies. 
In the case of mutual marine insurance com¬ 
panies, in addition to the deductions allowed 
in paragraph (1) of this subsection, unless 
otherwise allowed, amounts repaid to policy¬ 
holders on account of premiums previously 
paid by them, and Interest paid upon such 
amounts between the ascertainment and the 
payment thereof; 


(3) Mutual insurance companies other 
than life and marine. In the case of mutual 
insurance companies (including lnterlr.surers 
and reciprocal underwriters, but not includ¬ 
ing mutual life or mutual marine insurance 
companies) requiring their members to make 
premium deposits to provide for losses and 
expenses, the amount of premium deposits 
returned to their policyholders and the 
amount of premium deposits retained for the 
payment of losses, expenses, and reinsurance 
reserves. 

Sec. 205. Tax on mutual insurance com¬ 
panies OTHER THAN LIFE. (REVENUE ACT OF 
1939.) 

Section 207 (a) of the Internal Revenue 
Code (relating to the tax on mutual insurance 
companies other than life) is amended to 
read as follows: 

"(a) Imposition of tax. 

"(1) In general. There shall be levied, 
collected, and paid for each taxable year upon 
the normal-tax net income of every mutual 
insurance company (other than a life insur¬ 
ance company) a tax at the rates provided 
in section 13 or section 14 (b). 

”(2) Foreign corporations. The tax im¬ 
posed by paragraph (1) shall apply to foreign 
corporations as well as domestic corporations; 
but foreign insurance companies not carrying 
on an Insurance business within the United 
States shall be taxable .as other foreign cor¬ 
porations.” 

Sec. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211, 213. 214, 215, 217, 219, 220. 221, 222, 223, 
226. 227, and 228. the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31. 1939. 

§ 19.207-1 Tax on mutual insurance 
companies other than life. 

(a) General. All mutual insurance 
companies other than life (including for¬ 
eign insurance companies carrying on an 
insurance business within the United 
States) are subject to the tax imposed by 
section 207. The net income of mutual 
insurance companies differs from the net 
income of other corporations. 

Foreign insurance companies not car¬ 
rying on an insurance business within 
the United States are not taxable under 
section 207 but are taxable as other for¬ 
eign corporations. See section 231. 

(b) Rate for taxable years beginning 
in 1939. For any taxable year beginning 
after December 31, 1938, and before 
January 1, 1940, the tax shall, under 
section 207 (a) (1), prior to its amend¬ 
ment, be at the rate of 16 V 2 percent of 
the company’s special class net income, 
and shall be in lieu of the tax imposed 
by sections 13 and 14, prior to their 
amendment. For what constitutes spe¬ 
cial class net income see section 19.14-1, 

(c) Rate for taxable years beginning 
after December 31, 1939. For any tax¬ 
able year beginning after December 31, 
1939, the tax shall, under section 207 
(a) (1), as amended, be at the rate pre¬ 
scribed in section 13, as amended, if the 
company has a normal-tax net income 
of more than $25,000 (see sections 
19.13-5 to 19.13-7, inclusive), or at the 
rate prescribed in subsection (b) of sec¬ 
tion ^4, as amended, if it has a normal- 
tax net income of not more than $25,000 
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(see section 19.14-2). Such tax is in 
lieu of the tax imposed by sections 13 
and 14, as amended. For what con¬ 
stitutes normal-tax net income see sec¬ 
tion 19.13-5.* 

§ 19.207-2 Gross income of mutual 
insurajice companies other than life. 
The gross income of mutual insurance 
companies (other than life) consists of 
their total revenue from the operation 
of the business and of their income from 
all other sources within the taxable year, 
except as otherwise provided by the In¬ 
ternal Revenue Code. Gross income in¬ 
cludes net premiums (that is. gross pre¬ 
miums less returned premiums on poli¬ 
cies canceled and premiums on policies 
not taken), investment income, profits 
from the sale of assets, and all gains, 
profits, and income reported to the State 
insurance departments, except income 
specifically exempt from tax. Premiums 
received by mutual marine insurance 
companies which are paid out for rein¬ 
surance should be eliminated from gross 
income and the payments for reinsur¬ 
ance from disbursements. Deposit pre¬ 
miums on perpetual risks received and 
returned by mutual fire insurance com¬ 
panies should be treated in the same 
manner, as no reserve will be recognized 
covering liability for such deposits. The 
earnings on such deposits, including 
such portion, if any. of the deposits as is 
not returned to the policyholders upon 
cancellation of the policies, must be in¬ 
cluded in the gross income. A net de¬ 
crease in reserve funds required by law 
within the taxable year must be included 
in the gross income to the extent that 
such funds are released to the general 
uses of the company and increase its 
free assets. Any net decrease in re¬ 
serves shall be added to the gross in¬ 
come, unless the company shall show 
that such decrease resulted from the 
application of reserves to the purposes 
for which they were established.* 

§ 19.207-3 Deductions allowed mutual 
insurance companies other than life in¬ 
surance companies. Mutual insurance 
companies (other than life insurance 
companies) are entitled to the same de¬ 
ductions from gross income as other cor¬ 
porations, and also to the deduction of 
tlie net addition required by law to be 
made within the taxable year to reserve 
funds and of the sums other than divi¬ 
dends paid within the taxable year on 
policy and annuity contracts. Mutual 
insurance companies are not entitled to 
the deductions allowed by section 204 
(c), but (except in the case of life insur¬ 
ance companies) are entitled to the de¬ 
ductions allowed by section 23. Relative 
to the net operating loss deduction al¬ 
lowed by section 23 (s), see section 
19.208-1 (c). “Paid” includes “accrued” 
or “incurred” (construed according to 
the method of accounting upon the basis 
of which the net income is computed) 
during the taxable year, but does nor 
include any estimate for losses incurred 
but not reported during the taxable 
year.* 


§ 19.207-4 Required addition to re¬ 
serve funds of mutual insurance com¬ 
panies (other than life). Mutual insur¬ 
ance companies, other than life insur¬ 
ance companies, may deduct from gross 
income the net addition required by law 
to be made within the taxable year to 
reserve funds, including in the case of 
assessment insurance companies the ac¬ 
tual deposit of sums with State or Ter¬ 
ritorial officers pursuant to law as ad¬ 
ditions to guarantee or reserve funds. 
Reserve funds “required by law” include 
not only reserves required by express 
statutory provisions but also reserves re¬ 
quired by the rules and regulations of 
State insurance departments when pro¬ 
mulgated in the exercise of an appro¬ 
priate power conferred by statute, but do 
not include assets required to be held 
for the ordinary running expense of the 
business, such as taxes, salaries, reinsur¬ 
ance, and unpaid brokerage. Only re¬ 
serves commonly recognized as reserve 
funds in insurance accounting are to be 
taken into consideration in computing 
the net addition to reserve funds re¬ 
quired by law. In the case of a fire in¬ 
surance company the only reserve fund 
commonly recognized is the “unearned- 
premium” fund. For a general defini¬ 
tion of “reserve fund” see section 19.203 
(a) (2)-l. Mutual hail and mutual cy¬ 
clone insurance companies are entitled 
to deduct from gross income the net ad¬ 
dition which they are required to make 
to the “guarantee surplus” fund or simi¬ 
lar fund. In the case of foreign insur¬ 
ance companies the deductions provided 
for by section 207 shall be allowed to the 
extent provided in Supplement I (sec¬ 
tions 231 to 238, inclusive) in the case of 
a foreign corporation engaged in trade 
or business within the United States or 
having an office or place of business 
therein.* 

§ 19.207-5 Special deductions allowed 
mutual marine insurance companies. 
Mutual marine insurance companies 
should include in gToss income the gross 
premiums collected and received by them 
less amounts paid for reinsurance. They 
may deduct from gross income amounts 
repaid to policyholders on account of 
premiums previously paid by them, to¬ 
gether with the interest actually paid 
upon such amounts between the date of 
ascertainment and the date of payment 
thereof. The remainder of the premiums 
accordingly forms part of the net income 
of the company, except to the extent 
that it is subject to the deductions al¬ 
lowed such insurance companies and 
other corporations.* 

§ 19.207-6 Special deductions allowed 
mutual insurance companies (other than 
life or marine) . Mutual insurance com¬ 
panies (including interinsurers and re¬ 
ciprocal underwriters, but not including 
mutual life and mutual marine insur¬ 
ance companies), which require their 
members to make premium deposits to 
provide for losses and expenses, are al¬ 
lowed to deduct from gross income the 
aggregate amount of premium deposits 


returned to their policyholders or re¬ 
tained for the payment of losses, ex¬ 
penses, and reinsurance reserves. In 
determining the amount of premium de¬ 
posits retained by a mutual fire or mu¬ 
tual casualty insurance company for the 
payment of losses, expenses, and rein¬ 
surance reserves, it will be presumed 
that losses and expenses have been paid 
out of earnings and profits other than 
premiums to the extent of such earnings 
and profits. If, however, any portion of 
such amount is applied during the tax¬ 
able year to the payment of losses, ex¬ 
penses. or reinsurance reserves, for 
which a separate allowance is taken, 
then such portion is not deductible; and 
if any portion of such amount for which 
an allowance is taken is subsequently 
applied to the payment of expenses, 
losses, or reinsurance reserves, then such 
payment cannot be separately deducted. 
The amount of premium deposits re¬ 
tained for the payment of expenses and 
losses, and the amount of such expenses 
and losses, may not both be deducted. A 
company which invests part of the pre¬ 
mium deposits so retained by it in inter¬ 
est-bearing securities may nevertheless 
deduct such part, but not the interest re¬ 
ceived on such securities. A mutual fire 
insurance company which has a guar¬ 
anty capital is taxed like other mutual 
fire insurance companies. A stock fire 
insurance company, operated on the mu¬ 
tual plan to the extent of paying divi¬ 
dends to certain classes of policyholders, 
may make a return on the same basis as 
a mutual fire insurance company with 
respect to its business conducted on the 
mutual plan.* 

§ 19.207-7 Returns of mutual insur¬ 
ance companies (other than life). Mu¬ 
tual insurance companies other than life 
(including foreign insurance companies 
carrying on an insurance business within 
the United States) are required to file 
returns of income. The return shall be 
on Form 1120. As an aid in auditing 
the returns, wherever possible a copy of 
the report to the State insurance depart¬ 
ment should be submitted with the re¬ 
turn. Otherwise a copy of Schedule D, 
parts 1, 3, and 4, of the report should 
be attached to the return, showing the 
Federal, State, and municipal obligations 
from which the interest omitted from 
gross income was derived, and a copy of 
the complete report should be furnished 
as soon as ready for filing. All pro¬ 
visions of the Internal Revenue Code 
and these regulations not inconsistent 
with the specific provisions of section 207 
are applicable to the assessment and 
collection of the tax imposed by section 
207, and mutual insurance companies 
are subject to the same penalties as are 
provided in the case of returns and pay¬ 
ment of income tax by other corpora¬ 
tions.* 

Sec. 211. Net operating losses. (Revenue 
Act of 1939.) 

• • • • • 

(e) Allowance of deduction to insurance 
companies. 










FEDERAL REGISTER, Friday, February 2, 1940 


517 


( 2 ) The Internal Revenue Code Is amended 
by inserting alter section 207 the follow¬ 
ing: m 

“Sec. 208. Net operating losses. 

•The benefit ol the deduction for net 
operating losses allowed by section 23 (s) 
shHll be allowed to insurance companies 
subject to the taxes imposed In this sup- 
Dlcmcnt under regulations prescribed by the 
Commissioner with the approval of the Sec¬ 
retary." 

. • • • • 

19.208-1 Net operating loss deduc¬ 
tion in the case of insurance companies. 
The benefit of the deduction for net 
operating losses provided by section 
23 (s), computed under section 122 . shall 
be allowed to life insurance companies. 
Insurance companies other than life or 
mutual, and mutual insurance companies 
^ther than life, as follows: 

<a) Life insurance companies. In 
computing a net operating loss or net 
income for the purposes of section 122 
in the case of an insurance company 
subject to the tax imposed by section 
201 , "gross income” shall mean gross in¬ 
come as defined in section 202 (a) and 
the allowable deductions shall be those 
allowed by section 203, with the fol¬ 
lowing exceptions and limitations: 

( 1 ) The deduction for tax-free interest 
provided by section 203 (a) shall not be 
allowed in excess of the amount of in¬ 
terest paid which is not allowed as a 
deduction by section 23 (b), relating 
tc interest on indebtedness incurred or 
continued to purchase or carry certain 
tax-exempt obligations; 

(2) No net operating loss deduction 
shall be allowed: and 

(3) The deduction under section 203 

(a) (3) on account of the sums held as 
a reserve for dividends shall not be 
allowed. 

In computing the normal-tax net in¬ 
come referred to in section 122 (c), the 
net income shall be computed without 
reference to the above exceptions and 
limitations, except that no net operating 
loss deduction shall be allowed. 

(b) Insurance companies other than 
life or mutual. In computing a net op¬ 
erating loss or net income for the pur¬ 
poses of section 122 in the case of an 
insurance company subject* to the tax 
imposed by section 204, "gross income” 
shall mean grq§§ income as defined in 
section 204 (b) (1) and the allowable 
deductions shall be those allowed by 
section 204 (c), with the following ex¬ 
ceptions and limitations: 

( 1 ) The deduction for tax-free inter¬ 
est allowed by section 204 (c) ( 7 ) shall 
not be allowed in excess of the amount 
of interest paid or accrued which is not 
allowed as a deduction by section 23 

(b) , relating to interest on indebtedness 
incurred or continued to purchase or 
carry certain tax-exempt obligations; 

<2) The deduction for depletion shall 
not exceed the amount which would be 
allowable if computed without reference 

No, 23 - 12 


to discovery value or to percentage de¬ 
pletion under section 114 (b) (2), (3). 
or (4); 

(3) No net operating loss deduction 
shall be allowed; and 

(4) The amount deductible on account 
of long-term capital losses shall not ex¬ 
ceed the amounts includible on account 
of the long-term capital gains, and the 
amount deductible on account of short¬ 
term capital losses shall not exceed the 
amount includible on account of the 
short-term capital gains. 

In computing the normal-tax net in¬ 
come referred to in section 122 (c), the 
net income shall be computed without 
reference to the above exceptions and 
limitations, except that no net operating 
loss deduction shall be-allowed. 

(c) Mutual insurance companies other 
than life. For the purposes of the com¬ 
putations required by section 122 there 
shall be included in the gross income of 
a mutual marine insurance company the 
gross premiums collected and received 
less amounts paid for reinsurance as re¬ 
quired by section 207 (b). In the case 
of all insurance companies subject to the 
tax imposed by section 207, the excep¬ 
tions and limitations provided by section 
122 (d) shall be applied. In addition to 
the deductions allowed by section 23, the 
deductions provided by section 207 (c) 
shall be allowed except that no amounts 
shall be deducted on account of pre¬ 
mium deposits retained for the payment 
of losses, expenses, and reinsurance re¬ 
serves. This exception shall not apply 
in the computation of the normal-tax 
net income referred to in section 122 
(c).* 

Nonresident Alien Individuals 

Sec. 11. Tax on nonresident alien indi¬ 
viduals. 

(a) No United States business or office. 

(1) General rule. 

(A) Imposition of tax. There shall be 
levied. coUected. and paid for each taxable 
year. In lieu of the tax Imposed by sections 
11 and 12. upon the amount received, by 
every nonresident alien Individual not en¬ 
gaged in trade or business within the United 
States and not having an 'office or place of 
business therein, from sources within the 
United States as Interest (except Interest on 
deposits with persons carrying on the bank¬ 
ing business), dividends, rents, salaries, 
wages, premiums, annuities, compensations, 
remunerations, emoluments, or other fixed or 
determinable annual or periodical gains, 
profits, and income, a tax of 10 per centum 
of such amount, except that-such rate shall 
be reduced. In the case of a resident of a 
contiguous country, to such rate (not less 
than 5 per centum) as may be provided by 
treaty with such country. 

(B) Cross reference. For inclusion In 
computation of tax of amount specified In 
shareholder's consent, see section 28. 

(2) Aggregate more than $21,600 . The 
tax Imposed by paragraph (1) shall not ap¬ 
ply to any Individual If the aggregate amount 
received during the taxable year from the 
sources therein specified Is more than $21.- 
000 . 

(3) Residents of contiguous countries. 
Despite the provisions of paragraph (2). the 
provisions of paragraph (1) shall apply to a 


resident of a contiguous country so long as 
there Is in effect a treaty with such country 
(ratified prior to August 26. 1937) under 
which the rate of a tax under section 211 
(a) of the Revenue Act of 1930, 49 Stat. 
1714. prior to its amendment by section 501 
(a) of the Revenue Act of 1937, 50 Stat. 
830. was reduced. 

(b) United States business or office. A 
nonresident alien individual engaged In trade 
or business In the United States or having 
an office or place of business therein shall 
be taxable without regard to the provi¬ 
sions of subsection (a). As used in this 
section, section 119. section 143. section 144. 
and section 231. the phrase “engaged in 
trade or business within the United States" 
Includes the performance of personal serv¬ 
ices within the United States at any time 
within the taxable year, but does not In¬ 
clude the performance of personal services 
for a nonresident alien individual, foreign 
partnership, or foreign corporation, not en¬ 
gaged in trade or business within the United 
States, by a nonresident alien Individual 
temporarily present in the United States 
for a period or periods not exceeding a 
total of ninety days during the taxable 
year and whose compensation for such serv¬ 
ices does not exceed In the aggregate $3,000. 
Such phrase does not Include the effecting 
of transactions In the United States In stocks, 
securities, or commodities through a resident 
broker, commission agent, or custodian. 

(c) No United States business or office 
and gross income of more than S21,600. A 
nonresident alien individual not engaged in 
trade or business within the United States 
and not having an office or place of busi¬ 
ness therein who has a gross Income for 
any taxable year of more than $21,600 from 
the sources specified In subsection (a) (1). 
shall be taxable without regard to the pro¬ 
visions of subsection (a). (1). except that— 

(1) The gross Income shall Include only 
income from the sources specified in sub¬ 
section (a) (1); 

(2) The deductions (other than the so- 
called “charitable deduction" provided In 
section 213 (c)) shall be allowed only If and 
to the extent that they are properly allo¬ 
cable to the gross Income from the sources 
specified in subsection (a) (l); 

(3) The aggregate of the normal and sur¬ 

tax under sections 11 and 12 shall. In no 
case, be less than 10 per centum of the 
gross income from the sources specified In 
subsection (a) (1); and 

(4) This subsection shall not apply to a 
resident of a contiguous country so long as 
there Is in effect a treaty with such coun¬ 
try (ratified prior to August 26. 1937) under 
which the rate of tax under section 211 (a) 
of the Revenue Act of 1936, prior to its 
amendment by section 501 (a) of the Rev¬ 
enue Act of 1937, was reduced. 

§ 19.211-1 Taxation of aliens in gen¬ 
eral. For the purposes of chapter 1 
alien individuals are divided generally 
into two classes, namely, resident aliens 
and nonresident aliens. Resident aliens 
are in general taxable the same as citi¬ 
zens of the United States, that is, a resi¬ 
dent alien is taxable on income derived 
from all sources including sources with¬ 
out the United States. Nonresident 
aliens are taxable only on income from 
sources within the United States. For 
classification of nonresident aliens, see 
section 19.211-7.* 

§ 19.211-2 Definition. A "nonresident 
alien individual” means an individual— 

(a) Whose residence is not within the 
United States; and 

<b) Who is not a citizen of the United 
States. 
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The term includes a nonresident alien 
fiduciary. 

An alien actually present in the 
United States who is not a mere tran¬ 
sient or sojourner is a resident of the 
United States for purposes of the in¬ 
come tax. Whether he is a transient is 
determined by his intentions with regard 
to the length and nature of his stay. 
A mere floating intention, indefinite as 
to time, to return to another country is 
not sufficient to constitute him a tran¬ 
sient. If he lives in the United States 
and has no definite intention as to his 
stay, he is a resident. One who comes 
to the United States for a definite pur¬ 
pose which in its nature may be 
promptly accomplished is a transient; 
but if his purpose is of such a nature 
that an extended stay may be neces¬ 
sary for its accomplishment, and to that 
epd the alien makes his home tempo¬ 
rarily in the United States, he becomes a 
resident, though it may be his intention 
at all times to return to his domicile 
abroad when the purpose for which he 
came has been consummated or aban¬ 
doned. An alien whose stay in the 
United States is limited to a definite 
period by the immigration laws is not a 
resident of the United States within the 
meaning of this section, in the absence 
of exceptional circumstances.* 

§ 19.211-3 Alien seamen, when to he 
regarded as residents . In order to de¬ 
termine whether an alien seaman is a 
resident within the meaning of chapter 
1, it is necessary to decide whether the 
presumption of nonresidence is overcome 
by facts showing that he has established 
a residence in the United States. Resi¬ 
dence may be established on a vessel 
regularly engaged in coastwise trade, but 
the mere fact that a sailor makes his 
home on a vessel flying the United 
States flag and engaged in foreign trade 
is not sufficient to establish residence in 
the United States, even though the ves¬ 
sel. while carrying on foreign trade, 
touches at American ports. An alien 
seaman may acquire an actual residence 
in the United States within the rules laid 
down in section 19.211-4, although the 
nature of his calling requires him to be 
absent for a long period from the place 
where his residence is established. An 
alien seaman may acquire such a resi¬ 
dence at a sailors' boarding house or 
hotel, but such a claim should be care¬ 
fully scrutinized in order to make sure 
that such residence is bona fide. The 
filing of Form 1078 or taking out first 
citizenship papers is proof of residence in 
the United States from the time the 
form is filed or the papers taken out, 
unless rebutted by other evidence show¬ 
ing an intention to be a transient. The 
fact that a head tax has been paid on 
behalf of an alien seamen entering the 
United States is no evidence that he has 
acquired residence, because the head tax 
is payable unless the alien who is enter¬ 
ing the country is merely in transit 
through the country.* 


§ 19.211-4 Proof of residence of alien. 
The following rules of evidence shall 
govern in determining whether or not an 
alien within the United States has ac¬ 
quired residence therein within the 
meaning of chapter 1. An alien, by 
reason of his alienage, is presumed to be 
a nonresident alien. Such presumption 
may be overcome— 

(1) In the case of an alien who pre¬ 
sents himself for determination of tax 
liability prior to departure for his native 
country, by (a) proof that the alien, at 
least six months prior to the date he so 
presents himself, has filed a declaration 
of his intention to become a citizen of 
the United States under the naturaliza¬ 
tion laws, (b) proof that the alien, at 
least six months* prior to the date he so 
presents himself, has filed Form 1078 or 
its equivalent, or (c) proof of acts and 
statements of the alien showing a defi¬ 
nite intention to acquire residence in the 
United States or showing that his stay 
in the United States has been of such an 
extended nature as to constitute him a 
resident; 

(2) In other cases by (a) proof that 
the alien has filed a declaration of his 
intention to become a citizen of the 
United States under the naturalization 
laws, (b) proof that the alien has filed 
Form 1078 or its equivalent, or tc) proof 
of acts and statements of an alien show¬ 
ing a definite intention to acquire resi¬ 
dence in the United States or showing 
that his stay in the United States has 
been of such an extended nature as to 
constitute him a resident. 

In any case in which an alien seeks to 
overcome the presumption of nonresi¬ 
dence under (1) (c) or (2) (c), if the 
internal-revenue officer who examines 
the alien is in doubt as to the facts, such 
officer may, to assist him in determining 
the facts, require an affidavit or affi¬ 
davits setting forth the facts relied upon, 
executed by some credible person or per¬ 
sons, other than the alien and members 
of his family, who have known the alien 
at least six months prior to the date of 
execution of the affidavit or affidavits.* 

§ 19.211-5 Loss of residence by alien. 
An alien who has acquired residence in 
the United States retains his status as 
a resident until he abandons the same 
and actually departs from the United 
States. An intention to change his resi¬ 
dence does not change his status as a 
resident alien to that of a nonresident 
alien. Thus, an alien who has acquired 
a residence in the United States is tax¬ 
able as a resident for the remainder of his 
stay in the United States.* 

§ 19.211-6 Duty of employer to de¬ 
termine status of alien employee . If 
wages are paid to aliens without with¬ 
holding the tax, except as permitted in 
section 19.143-3. in the case of a resident 
of Canada or Mexico, the employer 
should be prepared to prove the status of 
the alien as provided in sections 19.211-1 
to 19.211-5, inclusive. An employer may 


rely upon the evidence of residence af¬ 
forded by the fact that an alien has filed 
Form 1078. or an equivalent certificate of 
the alien establishing residence. An 
employer need not secure Form 1078 
from the alien if he is satisfied that the 
alien is a resident alien. An employer 
who seeks to account for failure to with¬ 
hold in the past, if he had not at the 
time secured Form 1078 or its equivalent, 
is permitted to prove the former status 
of the alien by any competent evidence. 
The written statement of the alien em¬ 
ployee may ordinarily be relied upon by 
the employer as proof that the alien is 
a resident of the United States.* 

§ 19.211-7 Taxation of nonresident 
alien individuals. For the purposes of 
this section and sections 19.212-1 
19.213-1, 19.214-1, and 19.217-2, non¬ 
resident alien individuals are divided into 
three classes: (1) nonresident alien in¬ 
dividuals not engaged in trade or busi¬ 
ness within the United States and not 
having an office or place of business 
therein at any time during the taxable 
year, and deriving in the taxable year not 
more than $21,600 gross amount of fixed 
or determinable annual or periodica! in¬ 
come from sources within the United 
States; (2) nonresident alien individuals 
not engaged in trade or business within 
the United States and not having an 
office or place of business therein at any 
time during the taxable year and deriv¬ 
ing in the taxable year more than $21,600 
gross amount of fixed or determinable 
annual or periodical income from sources 
within the United States; and (3) non¬ 
resident alien individuals who at any 
time dur ing the taxable year are engaged 
in trade or business in the United States 
or have an office or place of business 
therein. 

(a) No United States business or 
office—General rule. A nonresident 
alien individual within class (1). re¬ 
ferred to in the preceding paragraph, is 
liable to the tax upon the amount re¬ 
ceived from sources within the United 
States, determined under the provisions 
of section 119, which is fixed or de¬ 
terminable annual or periodical gains, 
profits, and income. For the purposes of 
section 211 (a), the term “amount re¬ 
ceived" means “gross income." Specific 
items of fixed or determinable annual or 
periodical income are enumerated in the 
Internal Revenue Code as interest (ex¬ 
cept interest on deposits with persons 
carrying on the banking business), divi¬ 
dends, rents, salaries, wages, premiums, 
annuities, compensation, remunerations, 
and emoluments, but other fixed or de¬ 
terminable annual or periodical gains, 
profits, and income are also subject to 
the tax, as, for instance, royalties. As 
to the determination of fixed or de¬ 
terminable annual or periodical income, 
see section 19.143-2. The items of fixed 
or determinable annual or periodical in¬ 
come from sources within the United 
States received by a citizen of Fiance 
residing in France which are exempt 
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from Federal Income taxation under the 
provisions of the tax convention between 
the United States and France, signed 
April 27, 1932, and effective January 1, 
1936 (see paragraph 108 of the Appendix 
to these regulations), are described in 
section 19.143-3. As to items of such in¬ 
come received on or after January 1. 
1940, by individual residents of Sweden 
or by Swedish corporations or other 
Swedish entities and exempt from Fed¬ 
eral income taxation, see the tax con-. 
vention between the United States and 
Sweden, effective January 1, 1940, and 
regulations to be prescribed thereunder. 

The fixed or determinable annual or 
periodical income from sources within 
the United States of a nonresident alien 
individual not engaged in trade or busi¬ 
ness within the United States and not 
having an office or place of business 
therein at any time during the taxable 
year and deriving in the taxable year not 
mor than $21,600 gross amount of fixed 
or determinable annual or periodical in¬ 
come from sources within the United 
States, is taxable at the rate of 10 per¬ 
cent, except that such rate shall be re¬ 
duced, in the case of a resident of a 
contiguous country, to such rate (not less 
than 5 percent) as may be provided by 
treaty with such country. (See also sec¬ 
tion 19.212-1.) Under the terms of the 
tax convention between the United States 
and Canada, signed December 30, 1936. 
and effective January 1, 1936, the tax at 
the rate of 10 percent imposed by section 
211 (a) is reduced to 5 percent in the 
case of a nonresident alien individual 
who is a resident of Canada. (See para¬ 
graph 106 of the Appendix to these 
regulations.) 

(b) No United States busi7ie$s or of¬ 
fice— Aggregate more than $21,600 . A 
nonresident alien individual within class 
( 2 ), referred to in the first paragraph of 
this section, is, under the provisions of 
section 211 (c), subject to tax only upon 
his fixed or determinable annual or pe¬ 
riodical income specified in section 
211 (a) determined under the provisions 
of section 119, minus (1) the deductions 
properly allocable to such income and ( 2 ) 
the so-called “charitable contributions” 
deduction provided in section 213 (c). 
Such nonresident alien is entitled to the 
credits against net income allowable to 
an individual by section 25, subject to the 
limitations provided in section 214. How¬ 
ever, the tax thus computed under sec¬ 
tions 11 and 12 shall in no such case be 
less than 10 percent of the gross amount 
of such fixed or determinable annual or 
periodical income from sources within 
the United States. Nonresident alien in¬ 
dividuals, residents of Canada, are not 
affected by the provisions of section 
211 (c) or of this paragraph but ate 
(under the terms of the tax convention 
between the United States and Canada) 
subject to tax under the provisions of 
section 211 (a) and the special provisions 
of paragraph (a) of this section relating 
to* such aliens. 


(c) United States business or office. A 
nonresident alien individual within class 
(3). referred to in the first paragraph of 
this section, is not taxable at the rate of 
10 percent upon the items of gross in¬ 
come enumerated in section 211 (a). 
The net income from sources within the 
United States of such a nonresident alien 
individual (gross income from sources 
within the United States minus the stat¬ 
utory deductions provided in sections 23 
and 213) less the credits against net in¬ 
come allowable to an individual by sec¬ 
tion 25, is subject to the normal tax of 
4 percent imposed by section 11 and the 
graduated surtax imposed by section 
12 (b). 

As used in sections 119, 143, 144. 211, 
and 231, the phrase “engaged in trade or 
business within the United States” in¬ 
cludes the performance of personal serv¬ 
ices within the United States at any time 
within the taxable year but does not in¬ 
clude the performance of personal serv¬ 
ices for a nonresident alien individual, 
foreign partnership, or foreign corpora¬ 
tion not engaged in trade or business 
within the United States by a nonresi¬ 
dent alien individual temporarily present 
in the United States for a period or 
periods not exceeding a total of 90 days 
during the taxable year and whose com¬ 
pensation for such services does not ex¬ 
ceed in the aggregate $3,000. Such 
phrase does not include the effecting of 
transactions in the United States in 
stocks, securities, or commodities (in¬ 
cluding hedging transactions) through a 
resident broker, commission agent, or 
custodian. (See also section 19.212-1.) 

Whether a nonresident alien has an 
“office or place of business” within the 
United States depends upon the facts in 
a particular case. The term “office or 
place of business,” however, implies a 
place for the regular transaction of busi¬ 
ness and does not include a place where 
casual or incidental transactions might 
be, or are, effected. 

Neither the beneficiary nor the grantor 
of a trust, whether revocable or irrevo¬ 
cable, is deemed to be engaged in trade 
or business in the United States or to 
have an office or place of business 
therein, merely because the trustee is 
engaged in trade or business in the 
United States or has an office or place of 
business therein.* 

Sec. 212. Gross income. 

(a) General rule. In the case of a non¬ 
resident alien Individual gross Income In¬ 
cludes only the gross income from sources 
within the United States. 

(b) Ships under foreign flag. The Income 
of a nonresident alien Individual which con¬ 
sists exclusively of earnings derived from 
the operation of a ship or ships documented 
under the laws of a foreign country which 
grants an equivalent exemption to citizens 
of the United States and to corporations 
organized In the United States shall not be 
Included in gross income and shall be ex¬ 
empt from taxation under this chapter. 

§ 19.212-1 Gross income of nonresi¬ 
dent alien individuals. In general. In 
the case of nonresident alien individuals 


“gross income” means only the gross 
income from sources within the United 
States, determined under the provisions 
of section 119. (See sections 19.119-1 to 
19.119-14, inclusive.) The items of gross 
income from sources without the United 
States and therefore not taxable to non¬ 
resident aliens are described in section 
119 (c). As to who are nonresident alien 
individuals see sections 19.211-2 to 
19.211-6, inclusive. 

Income received by a resident alien 
from sources without the United States 
is taxable although such person may be¬ 
come a nonresident alien subsequent to 
its receipt and prior to the close of the 
taxable year. Conversely, income re¬ 
ceived by a nonresident alien from 
sources without the United States is not 
taxable though such person may become 
a resident alien subsequent to its re¬ 
ceipt and prior to the close of the taxable 
year. 

(a) No United States business or office. 
The gross income of a nonresident alien 
individual not engaged in trade or busi¬ 
ness within the United States and not 
having an officer or place of business 
therein at any time during the taxable 
year, whether such alien comes within 
section 211 (a) or section 211 (c), is 
gross income from sources within the 
United States consisting of fixed or de¬ 
terminable annual or periodical income. 
His taxable income does not include 
profits derived from the effecting of 
transactions in the United States in 
stocks, securities, or commodities (in¬ 
cluding hedging transactions) through 
a resident broker, commission agent, or 
custodian, or profits derived from the 
sale within the United States of personal 
property or real property located therein. 

(b) United States business or office. 
The gross income of a nonresident alien 
individual who at any time within the 
taxable year was engaged in trade or 
business within the United States or had 
an office or place of business therein is 
not limited to the items of gross income 
specified in section 211 (a), but includes 
any item of gross income which is 
treated as income from sources within 
the United States, except those items 
which are exempt from taxation by stat¬ 
ute or treaty or which are not taxable 
by the Federal Government under the 
Constitution. (See sections 22 <b), 112. 
116, 119. and 212 (b).) 

In general, any nonresident alien indi¬ 
vidual who performs personal services 
within the United States is considered as 
being engaged in trade or business within 
the United States and therefore his net 
income from sources within the United 
States, including his compensation, is 
subject to the normal tax of 4 percent 
and the surtax. However, the phrase 
“engaged in trade or business within the 
United States” does not apply to the per¬ 
sonal services performed within the 
United States for a nonresident alien 
individual, foreign partnership, or 
foreign corporation, not engaged in trade 
or business within the United States, by 
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a nonresident alien individual tempo¬ 
rarily present in the United States for a 
period or periods not exceeding a total 
of 90 days during the taxable year and 
whose compensation for such services 
does not exceed in the aggregate $ 3 , 000 . 
Such compensation is not income from 
sources within the United States. (See 
section 119 (a) (3).) As to the exclu¬ 
sion from gross income of the official 
compensation received by employees of 
foreign governments see section 116 (h). 

The effecting of transactions in the 
United States in stocks, securities, or 
commodities (including hedging transac¬ 
tions) through a resident broker, com¬ 
mission agent, or custodian does not 
bring a nonresident alien individual 
within the class of nonresident alien in¬ 
dividuals engaged in trade or business 
within the United States, but if a non¬ 
resident alien individual by reason of 
rendering personal services in the United 
States, or for other reasons, is classed as 
a nonresident alien individual engaged 
in trade or business within the United 
States or having an office or place of 
business therein, he is taxable upon all 
income from sources within the United 
States, including profits derived from the 
effecting of such transactions. Such a 
nonresident alien individual is required 
to include in gross income capital gains, 
gains from hedging transactions, and 
profits derived from the sale within the 
United States of personal property, or of 
real property located therein.* 

§ 19.212-2 Exclusion of earnings of 
foreign ships from gross income. So 
much of the income from sources within 
the United States of a nonresident alien 
individual who at any time within the 
taxable year was engaged in trade or 
business within the United States, or had 
an office or place of business therein, as 
consists of earnings derived from the op¬ 
eration of a ship or ships documented 
under the laws of a foreign country 
which grants an equivalent exemption 
to citizens of the United States nonresi¬ 
dent in such foreign country and to cor¬ 
porations organized in the United States, 
shall not be included in gross income. 
Foreign countries which either impose no 
income tax, or, in imposing such tax, 
exempt from taxation so much of the 
income of a citizen of the United States 
nonresident in such foreign country and 
of a corporation organized in the United 
States as consists of earnings derived 
from the operation of a ship or ships 
iocumented under the laws of the United 
States are considered as granting an 
equivalent exemption within the mean¬ 
ing of this section. 

A nonresident alien individual not en¬ 
gaged in trade or business within the 
United States and not having an office or 
place of business therein at any time 
within the taxable year is not required 
to include in gross income such income 
from sources within the United States as 
is derived from the operation of a ship 
or ships, whether or not the foreign 


country under the laws of which such 
ships are documented meets the equiva¬ 
lent exemption requirement of the In¬ 
ternal Revenue Code.* 

Sec. 213. Deductions. 

(a) General rule. In the case of a non¬ 
resident alien individual the deductions shall 
be allowed only if and to the extent that 
they are connected with income from sources 
within the United States; and the proper 
apportionment and aUocation of the deduc¬ 
tions with respect to sources of income 
within and without the United States shall 
be determined as provided in section 119, 
under rules and regulations prescribed by 
the Commissioner with the approval of the 
Secretary. 

(b) Losses. 

(1) The deduction, for losses not con¬ 
nected with the trade or business-if incurred 
in transactions entered into for profit al¬ 
lowed by section 23 (e) (2) shall be allowed 
whether or not connected with income from 
sources within the United States, but only 
if the profit, if such transaction had resulted 
in a profit, would be taxable under this 
chapter. 

(2) The deduction for losses of property 
not connected with the trade or business if 
arising from certain casualties or theft, al¬ 
lowed by section 23 (e) (3). shall be allowed 
whether or not connected with Income from 
sources within the United States, but only 
if the loss is of property within the United 
States. 

(c) Charitable, etc., contributions. The 
so-called “charitable contribution** deduction 
allowed by section 23 (o) shall be allowed 
whether or not connected with income from 
sources within the United States, but only as 
to contributions or gifts made to domestic 
corporations, or to community chests, funds 
or foundations, created in the United States 
or to the vocational rehabilitation fund. 

§ 19.213—1 Deductions allowed non¬ 
resident alien individuals. 

(a) No United States business or 
office .— 

(1) General rule. In general, a non¬ 
resident alien individual not engaged in 
trade or business within the United 
States and not having an office or place 
of business therein at any time during 
the taxable year is not allowed any de¬ 
ductions, the tax being imposed upon the 
amount of gross income received. 

(2) Aggregate more than $21,600 . A 
nonresident alien individual (other than 
a resident of Canada) not engaged in 
trade or business within the United States 
and not having an office or place of busi¬ 
ness therein at any time during the tax¬ 
able year but deriving for such year more 
than $21,600 gross amount of fixed or 
determinable annual or periodical income 
from sources within the United States is 
allowed for such year only such deduc¬ 
tions as are properly allocable to such 
income. He is also allowed the contri¬ 
butions or gifts made within the taxable 
year whether or not connected with in¬ 
come from sources within the United 
States but only if made to domestic cor¬ 
porations or to community chests, funds, 
or foundations created in the United 
States of the type specified in section 23 
<o), or to the vocational rehabilitation 
fund, subject to the limitations provided 
in section 23 (o). 


(b) United States business or office 
In the case of a nonresident alien indi¬ 
vidual who at any time within the taxable 
year was engaged in trade or business 
within the United States or had an office 
or place of business therein the deduc¬ 
tions allowed by section 23 for business 
expenses, interest, taxes, losses in trade 
bad debts, depreciation, and depletion 
are allowed only if and to the ex¬ 
tent that they are connected with 
income from sources within the United 
States. (See also section 215.) In the 
case of such taxpayers, however, n 
losses sustained during the taxable year 
and not compensated for by insurance or 
otherwise, if incurred in any transaction 
entered into for profit, although not con¬ 
nected with the trade or business, are 
(if otherwise allowable) deductible only 
if and to the extent that the profit, if 
such transaction had resulted in a profit, 
would have been taxable as income from 
sources within the United States; (2) 
losses sustained during the taxable year 
of property not connected with the trade 
or business if arising from fires, storms, 
shipwreck, or other casualty, or from 
theft, and if not compensated for by 
insurance or otherwise, are deductible 
only if the property was located within 
the United States; and (3) contributions 
or gifts made within the taxable year are 
deductible, only if made to domestic cor¬ 
porations or to community chests, funds, 
or foundations created in the United 
States of the type specified in section 23 
(o), or to the vocational rehabilitation 
fund, subject to the limitation provided 
in section 23 (o). 

Losses embraced under clause (2) of 
the preceding paragraph are deductible 
in full from items of gross income speci¬ 
fied as being derived in full from sources 
within the United States, and, if greater 
than the sum of such items, the unab¬ 
sorbed loss may be deducted from the in¬ 
come apportioned to sources within the 
United States under the provisions of 
section 19.119-12. Losses embraced 
under clause (1) are deductible in full 
(as provided in section 19.119-10 or sec¬ 
tion 19.119-11) when the profit from the 
transaction, if it had resulted in a profit, 
would have been taxable in full as income 
from sources within the United States, 
but should be deducted under the provi¬ 
sions of section 19.119-12 when the profit 
from the transaction, if it had resulted 
in profit, would have been taxable only in 
part.* 

Sec. 214. Credits against net income 
In the case of a nonresident alien individ¬ 
ual the personal exemption allowed by sec¬ 
tion 25 (b) (1) of this chapter shall be onlv 
$1,000. The credit for dependents allowed 
by section 25 (b) (2) shall not be allowed 
in the case of a nonresident alien individual 
unless he is a resident of a contiguous 
country. 

§ 19.214-1 Credits to nonresident alien 
individuals . 

(a) No United States business or of¬ 
fice. 
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(1) General rule. In general, a non¬ 
resident alien individual not engaged in 
trade or business in the United States 
and not having an office or place of busi¬ 
ness therein at any time during the tax¬ 
able year is not allowed any credits 
under section 25, the tax being imposed 
upon the amount of gross income re¬ 
ceived. 

(2) Aggregate more than $21,600. In 
the case of a nonresident alien individual 
(other than a resident of Canada) not 
engaged in trade or business within the 
United States and not having an office 
or place of business therein at any time 
during the taxable year and deriving in 
such year gross amount of fixed or de¬ 
terminable annual or periodical income 
from sources within the United States of 
more than $21,600. the credits allowed 
are those applicable in the case of non¬ 
resident alien individuals engaged in 
trade or business within the United 
States or having an office or place of 
business therein. 

<b) United States business or office. 

In the case of a nonresident alien indi¬ 
vidual who at any time within the tax¬ 
able year was engaged in trade or busi¬ 
ness within the United States or had an 
office or place of business therein, the 
personal exemption allowed as a credit 
against net income by section 25 (b) (1) 
shall be $1,000, whether such alien is a 
single person, a married person living 
with husband or wife, or the head of a 
family. The credit for dependents pro¬ 
vided by section 25 (b) (2) is allowed to 
nonresident alien individuals who at any 
time within the taxable year were en¬ 
gaged in trade or business within the 
United States or had an office or place 
of business therein only if they are resi¬ 
dents of Canada or Mexico. If the status 
of the taxpayer as to dependents changes 
during the taxable year, the credit for de¬ 
pendents shall be determined as provided 
in section 19.25-7.* 

Sec. 215. Allowance or deductions and 

credits. 

(a) Return to contain information. A 
nonresident alien individual shall receive 
the benefit of the deductions and credits al¬ 
lowed to him in this chapter only by filing 
or causing to be filed with the collector a 
true and accurate return of his total income 
received from all sources in the United States, 
in the manner prescribed in this chapter; in¬ 
cluding therein all the information which the 
Commissioner may deem necessary for the 
calculation of such deductions and credits. 

(b) Tax withheld at source. The benefit of 
the personal -exemption and credit for de¬ 
pendents may, in the discretion of the Com¬ 
missioner and under regulations prescribed 
by him with the approval of the Secretary, be 
received by a nonresident alien individual en¬ 
titled thereto, by filing a claim therefor with 
the withholding agent. 

§ 19.215-1 Allowance of deductions and 
credits to nonresident alien individuals. 

<a) No United States business or of¬ 
fice. 

(1) General rule. In general, a non¬ 
resident alien individual not engaged in 
trade or business within the United 
States and not having an office or place 


of business therein at any time during 
the taxable year is not entitled to any 
allowance of deductions or credits even 
though he may file a return of income.- 
(2) Aggregate more than $21,600. 
Unless a nonresident alien individual 
(other than a resident of Canada) not 
engaged in trade or business within the 
United States and not having an office 
or place of business therein at any time 
during the taxable year and having, for 
such year from sources within the United 
States, fixed or determinable annual or 
periodical income in a gross amount of 
more than $21,600. shall file or cause to 
be filed with the collector a true and ac¬ 
curate return of his total fixed or deter¬ 
minable annual or periodical income 
from sources within the United States 
as required by paragraph (a) (2) of sec¬ 
tion 19.217-2, the tax shall be collected 
on the basis of gross amount of such 
fixed or determinable annual or period¬ 
ical income. Where such nonresident 
alien has various sources of fixed or de¬ 
terminable annual or periodical income 
from within the United States, as, for in¬ 
stance, from an estate or trust, from 
stocks or bonds held directly by him, or 
from securities held for him by a custo¬ 
dian resident in the United States, so 
that his total gross fixed or determinable 
annual or periodical income from United 
States sources is in excess of $21,600 and 
a return of income is not filed by him or 
on his behalf, the Commissioner will 
cause a return of income to be made and 
include therein the fixed or determinable 
annual or periodical income from all 
sources within the United States con¬ 
cerning which he has information with¬ 
out allowance for deductions and credits, 
and will assess the tax and collect it from 
one or more of the sources of income 
within the United States. Such nonresi¬ 
dent alien shall make or have made a 
full and accurate return on Form 
1040NB-a of all his fixed or determinable 
annual or periodical income from sources 
within the United States. As to the duty 
of the representative or agent of such 
alien to file the return and pay the tax. 
see paragraph (b) of section 19.217-2, 
which is hereby made equally applicable 
in the case of a nonresident alien in¬ 
dividual coming within the provisions of 
this paragraph. 

(b) United States business or office. 
Unless a nonresident alien individual 
who at any time within the taxable year 
was engaged in trade or business within 
the United States or had an office or 
place of business therein shall file, or 
cause to be filed, with the collector, a 
true and accurate return of his total in¬ 
come from sources within the United 
States, as required by paragraph (b) of 
section 19.217-2, the tax shall be col¬ 
lected on the basis of the gross income 
(not the net income) from sources 
within the United States. Where such 
a nonresident alien has various sources 
of income within the United States, so 
that his total income calls for the assess¬ 
ment of a surtax, and a return of income 


was not filed by him or on his behalf, 
the Commissioner will cause a return of 
Income to be made and include therein 
the income of such nonresident alien 
from all sources concerning which he 
has information, without allowance for 
deductions or credits, and will assess the 
tax and collect it from one or more of 
the sources of income of such nonresi¬ 
dent alien within the United States.* 

Sec. 216. Credits against tax. 

A nonresident alien individual shall not be 
allowed the credits against the tax lor taxes 
of foreign countries and possessions of the 
United States allowed by section 131. 

Sec. 217. Returns. 

(a) Requirement. In the case of a non¬ 
resident aUen Individual the return. In lieu 
of the time prescribed in section 53 (a) (I), 
shall be made on or before the fifteenth day 
of the sixth month following the close of 
the fiscal year, or. if the return is made on 
the basis of the calendar year, then on or 
before the fifteenth day of June. 

(b) Exemption from requirement. Subject 
to such conditions, limitations, and excep¬ 
tions and under such regulations as may be 
prescribed by the Commissioner, with the 
approval of the Secretary, nonresident alien 
individuals subject to the tax imposed by 
section 211 (a) may be exempted from the 
requirement of filing returns of such tax. 

• § 19.217-1 Time and place for filing 
returns of nonresident alien individuals. 
The return in the case of a nonresident 
alien individual must be made on or 
before the 15th day of the sixth month 
following the close of the fiscal year or 
on or before the 15th day of June, if on 
the basis of the calendar year. The re¬ 
turn must be filed with the collector of 
internal revenue for the district in which 
the nonresident alien individual has his 
principal place of business in the United 
States, or if he has no principal place 
of business in the United States, then 
with the collector of internal revenue at 
Baltimore, Md. For failure to make and 
file return within the time prescribed see 
section 291. For cases in which no re¬ 
turn is required see paragraph (a) of 
section 19.217-2.* 

§ 19.217-2 Return of income. 

(a) No United States business or 
office. 

(1) General rule. If the tax liability 
of a nonresident alien individual, not 
engaged in trade or business within the 
United States and not having any office 
or place of business therein at any time 
during the taxable year, is fully satis¬ 
fied at the source a return of income 
is not required. A nonresident alien 
individual not engaged in trade or busi¬ 
ness within the United States and not 
having an office or place of business 
therein at any time during the taxable 
year shall make or have made a return 
on Form 1040NB with respect to that 
portion of his income received from 
sources within the United States con¬ 
sisting of interest on so-called tax-free 
covenant bonds on which a tax of only 2 
percent was withheld at the source, and 
with respect to any other fixed or deter¬ 
minable annual or periodical income 
upon which the tax was not fully satis¬ 
fied at the source, including dividends 
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received from a foreign corporation 
which are treated as income from 
sources within the United States under 
section 119 (a) (2) (B), and shall pay 
the balance of the tax shown to be due. 

(2) Aggregate more than $21,600. A 
nonresident alien individual (other than 
a resident of Canada) not engaged in 
trade or business within the United 
States and not having an office or place 
of business therein at any time during 
the taxable year deriving in such year 
more than $21,600 gross amount of fixed 
or determinable annual or periodical in¬ 
come from sources within the United 
States, shall make or have made a full 
and accurate return on Form 1040NB~a 
of all his fixed or determinable annual 
or periodical income from sources within 
the United States. Such return need not 
disclose profits derived from the effect¬ 
ing of transactions in the United States 
in stocks, securities, or commodities (in¬ 
cluding hedging transactions) through 
a resident broker, commission agent, or 
custodian, or profits derived from the 
sale within the United States of personal 
property or real property located therein. 
As to the duty of the representative or 
agent of such alien to file the return and 
pay the tax, see paragraph (b) of this 
section, which is hereby made equally ap¬ 
plicable in the case of a nonresident 
alien coming within the provisions of 
this paragraph. 

tb) United States business or office. 
If a nonresident alien individual at any 
time within the taxable year is engaged 
in trade or business within the United 
States or has an office or place of busi¬ 
ness therein he shall make or have made 
a full and accurate return on Form 
1040B of his income received from all 
sources within the United States. A re¬ 
turn will not be required, however, in 
the case of such a nonresident alien in¬ 
dividual, a resident of Canada or Mex¬ 
ico, whose sole income from sources 
within the United States consists of 
compensation for personal services and 
does not exceed $1,000 during the tax¬ 
able year. 

The responsible representative or 
agent within the United States of a non¬ 
resident alien individual who at any time 
within the taxable year was engaged in 
trade or business within the United 
States or had an office or place of busi¬ 
ness therein, shall make in behalf of his 
nonresident alien principal, a return of. 
and shall pay the tax on, all income 
from sources within the United States 
coming within his control as representa¬ 
tive or agent. The agency appointment 
will determine how completely the agent 
is substituted for the principal for tax 
purposes. See section 19.51-2. Any per¬ 
son who collects interest or dividends on 
deposited securities of such a nonresident 
alien, executes ownership certificates in 
connection therewith and sells such se¬ 
curities under special instructions shall 
not#be deemed merely by reason of such 


acts to be the responsible representative 
or agent of the nonresident alien. 
Where upon filing a return of income it 
appears that such a nonresident alien 
is not liable for tax, but nevertheless a 
tax shall have been withheld at the 
source, in order to obtain a refund on 
the basis of the showing made by the 
return there should be attached to it 
a statement showing accurately the 
amounts of tax withheld, with the names 
and post-office addresses of all with¬ 
holding agents. (See section 19.143-4.) * 

Sec. 218. Payment of tax. 

(a) TUne of payment. In the case of a 
nonresident alien Individual the total 
amount of tax Imposed by tills chapter 
shall be paid, in lieu of the time prescribed 
in section 56 (a), on the fifteenth day of 
June following the close of the calendar 
year, or. if the return should be made on 
the basis of a fiscal year, then on the fif¬ 
teenth day of the sixth month following 
the close of the fiscal year. 

(b) Withholding at source. For with¬ 
holding at source of tax on income of non¬ 
resident aliens, see section 143. 

§ 19.218-1 Date on which tax shall 
be paid by nonresident alien individual. 
In the case of a nonresident alien indi¬ 
vidual the tax is to be paid on or before 
the 15th day of June following the close 
of the calendar year, or, where the re¬ 
turn is made on the basis of a fiscal 
year, on or before the 15th day of the 
sixth month following the close of the 
fiscal year. As to payment of the tax 
in installments, see section 19.56-1.* 

Sec. 219. Partnerships. 

For the purpose of this chapter, a non¬ 
resident alien individual shall be consid¬ 
ered as being engaged in a trade or business 
within the United States if the partnership 
of which he is a member is so engaged and 
as having an office or place of business 
within the United States if the partnership 
of which he is a member has such an office 
or place of business. 

§ 19.219-1 Partnerships. Whether a 
nonresident alien individual who is a 
member of a partnership is taxable 
under the provisions of (A) section 211 
(a) or 211 (c) or (B) section 211 (b) 
may depend on the status of the part¬ 
nership. A nonresident alien individual 
who is a member of a partnership which 
is not engaged in trade or business 
within the United States and has no 
office or place of business therein is sub¬ 
ject to the provisions of section 211 (a) 
oi 211 (c), as the case may be. depend¬ 
ing on whether in the taxable year he 
derives fixed or determinable annual or 
periodical income from sources within 
the United States of more than $21,600. 
if he is not otherwise engaged in trade 
or business within the United States and 
has no office or place of business therein. 
A nonresident alien individual who is a 
member of a partnership which at any 
time within the taxable year is engaged 
in trade or business within the United 
States or has an office or place of busi¬ 
ness therein is considered as being en¬ 
gaged in trade or business within the 
United States or as having an office or 
place of business therein and is there¬ 


fore taxable under section 211 (b). For 
definition of what the term "partner¬ 
ship” includes see section 3797 (a) (2) 
The test of whether a partnership is 
engaged in trade or business within the 
United States, or has an office or place 
of business therein, is the same as in 
the case of a nonresident alien indi¬ 
vidual. (See section 19.211-7.) * 

Foreign Corporations 

Sec. 231. Tax on foreign corporations. 

(a) Nonresident corporations. 

(1) Imposition of tax. There shall be 
levied, collected, and paid for each taxable 
year, in lieu of the tax imposed by sections 
13 and 14, upon the amount received by 
every foreign corporation not engaged m 
trade or business within the United States 
and not having an office or place of business 
therein, from sources within the United 
States as interest (except interest on depos¬ 
its with persons carrying on the banking 
business), dividends, rents, salaries, wages’ 
premiums, annuities, compensations, remu¬ 
nerations, emoluments, or other fixed or de¬ 
terminable annual or periodical gains, prof¬ 
its. and income, a tax of 15 per centum of 
such amount, except that in the case or 
dividends the rate shall be 10 per centum, 
and except that in the case of corporations 
organized under the laws of a contiguous 
country such rate of' 10 per centum with 
respect to dividends shall be reduced to 
such rate (not less than 5 per centum) ns 
may be provided by treaty with such coun¬ 
try. 

(2) Cross reference. For Inclusion in com¬ 
putation of tax of amount specified in share¬ 
holder’s consent, see section 28. 

(b) Resident corporations. A foreign cor¬ 
poration engaged in trade or business within 
the United States or having an office or 
place of business therein shall be taxable ns 
provided in section 14 (e) (1). (See amend¬ 
ment of subsection (b) by section 206 of 
Revenue Act of 1939. set forth below. | 

(c) Gross Income. In the case of a for¬ 
eign corporation gross income includes only 
the gross Income from sources within the 
United States. 

(d) Ships under foreign flag. The income 
of a foreign corporation, which consists ex¬ 
clusively of earnings derived from the oper¬ 
ation of a ship or ships documented under 
the laws of a foreign country which grants 
an equivalent exemption to citizens of the 
United States and to corporations organ¬ 
ized in the United States, shall not be in¬ 
cluded in gross income and shall be exempt 
from taxation under this chapter. 

Sec. 206. Tax on resident foreion corpo¬ 
rations. (Revenue Act of 1939.) 

Section 231 (b) of the Internal Revenue 
Code (relating to the tax on resident for¬ 
eign corporations) is amended to read as fol¬ 
lows: 

"(b) Resident corporations. A foreign 
corporation engaged in trade or business 
within the United States or having an office 
or place of business therein shall be taxable 
as provided In section 14 (c) (1)." 

Sec. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939 ) 

Except the amendments made by sections 
211. 213. 214, 215, 217. 219, 220. 221. 222. 223 
226. 227, and 228, the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31. 1939. 

§ 19.231-1 Taxation of foreign corpo¬ 
rations . For the purposes of this section 
and sections 19.231-2, 19.232-1. 19.235-1. 
19.235-2, and 19.236-1, foreign corpora¬ 
tions are divided into two classes: (a) 
Foreign corporations not engaged in 
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trade or business within the United 
States and not having an office or place 
of business therein at any time within 
the taxable year, referred to in the regu¬ 
lations as nonresident foreign corpora¬ 
tions isee section 19.3797-8); and (b) 
foreign corporations which at any time 
within the taxable year are engaged in 
trade or business within the United 
States or have an office or place of busi¬ 
ness therein, referred to in the regula¬ 
tions as resident foreign corporations 
(see section 19.3797-8). 

fa) Nonresident foreign corporations. 
A nonresident foreign corporation is li¬ 
able to the tax upon the amount received 
from sources within the United States, 
determined under the provisions of sec¬ 
tion 119, which is fixed or determinable 
annual or periodical gains, profits, and 
income. For the purposes of section 231 
(a), the term “amount received” means 
••gross income.” Specific items of fixed 
or determinable annual or periodical in¬ 
come are enumerated in the Internal 
Revenue Code as interest (except inter¬ 
est on deposits with persons carrying on 
the banking business), dividends, rents, 
salaries, wages, premiums, annuities, 
compensations, remunerations, emolu¬ 
ments, but other fixed or determinable 
annual or periodical gains, profits, and 
income are also subject to the tax, as, for 
instance, royalties. As to the definition 
of fixed or determinable annual or pe¬ 
riodical income see section 19.143-2. 
The items of fixed or determinable an¬ 
nual or periodical income from sources 
within the United States received by a 
corporation organized under the laws of 
France, which are exempt from Federal 
income tax under the provisions of the 
convention and protocol between the 
United States and France, signed April 
27, 1932, and effective January 1, 1936 
fsee paragraph 108 of the Appendix to 
these regulations), are described in sec¬ 
tion 19.143-3. As to items of such in¬ 
come received on or after January 1, 
1940, by Swedish corporations and ex¬ 
empt from Federal income taxation, see 
the tax convention between the United 
States and Sweden, effective January 1, 
1940, and regulations to be prescribed 
thereunder. 

The fixed or determinable annual or 
periodical income from sources within 
the United States, including royalties, 
but excluding dividends, of a nonresi¬ 
dent foreign corporation is taxable at 
the rate of 15 percent. Dividends which 
are treated as income from sources with¬ 
in the United States are taxable at the 
rate of 10 percent, except that in the 
case of a nonresident foreign corporation 
organized under the laws of a contigu¬ 
ous country, such rate of 10 percent 
shall be reduced to suoh rate (not less 
than 5 percent) as may be provided by 
treaty with such country. 

lb) Resident foreign corporations. A 
resident foreign corporation is not tax¬ 
able at the rate of 15 percent upon the 
items of fixed or determinable annual or 
periodical income enumerated in section 


231 (a). For any taxable year beginning 
after December 31, 1938. and before Jan¬ 
uary 1, 1940, a resident foreign corpora¬ 
tion is, under subsection (e) (1) of sec¬ 
tion 14, prior to its amendment, liable to 
a tax of 19 percent of its special class net 
income (regardless of the amount there¬ 
of), that is, its net income from sources 
within the United States (gross income 
from sources within the United States 
minus the statutory deductions provided 
in sections 23 and 232) less the credits 
allowed against net income by section 
26 (a) and (b). (See subsection (a) of 
section 14, prior to its amendment.) For 
any taxable year beginning after Decem¬ 
ber 31, 1939, a resident foreign corpora¬ 
tion is, under subsection (c) (1) of sec¬ 
tion 14, as amended, liable to a tax of 18 
percent of its normal-tax net income (re¬ 
gardless of the amount thereof), that is, 
its net income from sources within the 
United States (gross income from sources 
within the United States minus the stat¬ 
utory deductions provided in sections 23 
and 232) less the credits allowed against 
net income by section 26 (a) and <b). 
(See subsection (a) of section 13, as 
amended.) 

As used in sections 119, 143. 144. 211, 
and 231, the phrase “engaged in trade or 
business within the United States” in¬ 
cludes the performance of personal serv¬ 
ices within the United States at any time 
within the taxable year. Such phrase 
does not include the effecting of trans¬ 
actions in the United States in stocks, 
securities, or commodities (including 
hedging transactions) through a resident 
broker, commission agent, or custodian. 

Whether a foreign corporation has an 
“office or place of business” within the 
United States depends upon the facts in 
a particular case. The term “office or 
place of business,” however, implies a 
place for the regular transaction of busi¬ 
ness and does not include a place where 
casual or incidental transactions might 
be. or are, effected.* 

§ 19.231-2 Gross income of foreign 
corporations. In the case of a foreign 
corporation, including a life insurance 
company not carrying on an insurance 
business within the United States and 
holding no reserve funds upon business 
transacted within the United States (see 
section 201 (b) (3)), an insurance com¬ 
pany other than life or mutual not car¬ 
rying on an insurance business within the 
United States (see section 204 (a) (3)), 
and a mutual insurance company other 
than life not carrying on an insurance 
business within the United States (see 
section 207 (a)), the )erm “gross in¬ 
come” means gross income from sources 
within the United States as defined and 
described in section 119. (See sections 
19.119-1 to 19.119-14, inclusive.) The 
items of gross income from sources with¬ 
out the United States and therefore not 
taxable to foreign corporations are de¬ 
scribed in section 119 (c). As to the defi¬ 
nition of a foreign corporation see section 
3797 (a) (3) and (5). As to foreign life 
insurance companies, see section 19.201 


(b) -2. As to foreign corporations formed 
or availed of to avoid surtax see section 
19.102-4. As to personal holding com¬ 
panies organized under the laws of for¬ 
eign countries, see section 19.505-1. As 
to foreign personal holding companies, 
see sections 331 to 340. inclusive, and sec¬ 
tions 19.331-1 to 19.339-3, inclusive. 

(a) Nonresident foreign corporations . 
A nonresident foreign corporation is tax¬ 
able under section 231 (a) only on fixed 
or determinable annual or periodical 
gross income received from sources within 
the United States. Its taxable income 
does not include profits derived from the 
effecting of transactions in the United 
States in stocks, securities, or commodi¬ 
ties (including hedging transactions) 
through a resident broker, commission 
agent, or custodian, or profits derived 
from the sale within the United States 
of personal property or real property 
located therein. 

(b) Resident foreign corporations , 
The gross income from sources within 
the United States of a resident foreign 
corporation is not limited to the items 
of fixed or determinable annual or pe¬ 
riodical income referred to in section 231 
(a), but includes every item of gross in¬ 
come which is treated as income from 
sources within the United States, except 
those items which are specifically exempt 
from taxation by statute or treaty or 
which are not taxable by the Federal 
Government under the Constitution. 
(See sections 22 (b). 119, and 231 id).) 

A foreign corporation which effects 
transactions in the United States in 
stocks, securities, or commodities (in¬ 
cluding hedging transactions) through a 
resident broker, commission agent, or 
custodian is not merely by reason of such 
transactions considered as being engaged 
in trade or business within the United 
States which would cause it to be classed 
as a resident foreign corporation. How¬ 
ever, a foreign corporation which at any 
time within the taxable year is otherwise 
engaged in trade or business in the 
United States or has an office or place of 
business therein, being a resident foreign 
corporation, is taxable upon all income 
derived from sources within the United 
States, including the profits realized from 
such transactions. A resident foreign 
corporation is also required to include in 
its gross income capital gains, gains from 
hedging transactions, and profits derived 
from the sale within the United States 
of personal property, or of real property 
located therein.* 

§ 19.231-3 Exclusion of earnings of 
foreign ships from gross income . A res¬ 
ident foreign corporation may exclude 
from gross income under section 231 (d) 
so much of its income from sources 
within the United States as consists of 
earnings derived from the operation of 
a ship or ships documented under the 
laws of a foreign country, to the same 
extent as provided in section 19.212-2 
with respect to nonresident alien indi¬ 
viduals. 
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A nonresident foreign corporation is 
not required to include in gross income 
such income from sources within the 
United States as is derived from the op¬ 
eration of a ship or ships, whether or not 
» the foreign country under the laws of 
which such ships are documented meets 
the equivalent exemption requirements 
of the statute.* ~ 

Sec. 232. Deductions. 

(a) In general. In the case of a foreign 
corporation the deductions shall be allowed 
only If and to the extent that they are con¬ 
nected with Income from sources within the 
United States: and the proper apportionment 
and allocation of the deductions with respect 
to sources within and without the United 
States shall be determined as provided in 
section 119, under rules and regulations pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary. 

(b) Charitable, and so forth, contribu¬ 
tions. The so-called "charitable contribu¬ 
tion" deduction allowed by section 23 (q) 
shall be allowed whether or not connected 
with income from sources within the United 
States. 

§ 19.232-1 Deductions allowed for¬ 
eign corporations. 

(a) Nonresident foreign corporations. 
A nonresident foreign corporation is not 
allowed any deductions from gross in¬ 
come from sources within the United 
States, the tax being imposed upon the 
amount of gross income received. (See 
section 19.231-1.) 

(b) Resident foreign corporations . A 
resident foreign corporation is allowed 
the same deductions from its gross in¬ 
come arising from sources within the 
United States as are allowed a domestic 
corporation under section 23 to the ex¬ 
tent that such deductions are connected 
with such gross income, except that the 
so-called charitable contribution deduc¬ 
tion allowed by section 23 (q) is allowed 
whether or not connected with income 
from sources within the United States. 
The proper apportionment and alloca¬ 
tion of the deductions with respect to 
sources within and without the United 
States shall be determined as provided 
in section 119. As to foreign life Insur¬ 
ance companies, see section 19.201 (b)-2. 
As to foreign corporations formed or 
availed of to avoid surtax, see section 
19.102-4. As to personal holding com¬ 
panies organized under the laws of for¬ 
eign countries, see section 19.505-1. As 
to foreign personal holding companies, 
see sections 331 to 340, inclusive, and 
sections 19.331-1 to 19.339-3. inclusive.* 

Sec. 233. Allowance of deductions and 

CREDITS. 

A foreign corporation shall receive the 
benefit of the deductions and credits al¬ 
lowed to it in this chapter only by filing or 
causing to be filed with the collector a true 
and accurate return of its total income re¬ 
ceived from all sources in the United States, 
in the manner prescribed in this chapter; in¬ 
cluding therein all the information which 
the Commissioner may deem necessary for 
the calculation of such deductions and 
credits. 

§ 19.233-1 Allowance of deductions 
and credits. The benefit of the deduc¬ 
tions and credits allowed a resident for¬ 
eign corporation can be had only by fil¬ 


ing or causing to be filed with the col¬ 
lector a true and accurate return of its 
total income received from sources 
within the United States. Only items 
of interest and dividends included in 
gross income may be credited under sec¬ 
tion 26 (a) and (b). Inasmuch as a 
nonresident foreign corporation is tax¬ 
able under section 231 (a) only upon 
fixed or determinable annual or peri¬ 
odical gross income received from 
sources within the United States, such 
foreign corporation may not receive the 
benefit of the deductions and credits by 
filing a return of income.* 

Sec. 234. Credits against tax. 

Foreign corporations shall not be allowed 
the credits against the tax for taxes of for¬ 
eign countries and possessions of the United 
States aUowed by section 131. 

Sec. 235. Returns. 

(a) Time of filing. In the case of a for¬ 
eign corporation not having any office or 
place of business in the United States the 
return, in lieu of the time prescribed in sec¬ 
tion 53 (a) (1), shall be made on or before 
the fifteenth day of the sixth month follow¬ 
ing the close of the fiscal year, or, if the 
return is made on the basis of the calendar 
year then on or before the fifteenth day of 
June. If any foreign corporation has no 
office or place of business in the United 
States but has an agent in the United States, 
the return shall be made by the agent. 

(b) Exemption from requirement. Sub¬ 
ject to such conditions, limitations, and ex¬ 
ceptions and under such regulations as may 
be prescribed by the Commissioner, with the 
approval of the Secretary, corporations sub¬ 
ject to the tax imposed by section 231 (a) 
may be exempted from the requirement of 
filing returns of such tax. 

§ 19.235-1 Time and place for filing 
returns of foreign corporations. 

(a) Nonresident foreign corporations . 
The return in the case of a nonresident 
foreign corporation must be made on or 
before the 15th day of the sixth month 
following the close of the fiscal year, or, 
if the return is made on the basis of a 
calendar year then on or before the 15th 
day of June. If a nonresident foreign 
corporation has an agent in the United 
States, the return shall be made by the 
agent. The return must be filed with 
the collector of internal revenue. Balti¬ 
more, Md. (See section 53 (b) (2).) 
For failure to make and file a return 
within the time prescribed, see section 
291. For cases in which no return is 
required see paragraph (a) of section 
19.235-2. 

(b) Resident foreign corporations. 
The return in the case of a resident 
foreign corporation, in lieu of the time 
prescribed in section 235, shall be made 
on or before the 15th day of the third 
month following the close of the fiscal 
year, or on or before the 15th day of 
March if on the basis of the calendar 
year. (See section 53 (a) (1).) The 
return must be filed with the collector of 
internal revenue for the district in which 
the resident foreign corporation has its 
principal place of business or principal 
office or agency in the United States. 
(See section 53 (b) (2).) For failure to 
make and file a return within the time 
prescribed, see section 291.* 


§ 19.235—2 Return of income . 

(a) Nonresident foreign corporations. 
If the tax liability of a nonresident for¬ 
eign corporation is fully satisfied at the 
source a return of income is not required! 
A nonresident foreign corporation shall 
make or have made a return on Form 
1120NB with respect to that portion of 
its income received from sources within 
the United States consisting of interest 
on so-called tax-free covenant bonds on 
which a tax of only 2 percent was with¬ 
held at the source, and with respect to 
any other fixed or determinable annual 
or periodical income upon which the tax 
was not fully satisfied at the source, in¬ 
cluding dividends received from a for¬ 
eign corporation which are treated as 
income from sources within the United 
States under section 119 (a) (2) <B>. 
and shall pay the balance of the tax 
shown to be due. 

(b) Resident foreign corporations. If 
a foreign corporation at any time within 
the taxable year is a resident corpora¬ 
tion it shall make a full and accurate 
return on Form 1120 of its income re¬ 
ceived from sources within the United 
States.* 

Sec. 236. Payment of tax. 

(a) Time of payment . In the case of a 
foreign corporation not having any office or 
place of business in the United States the 
total amount of tax imposed by this chapter 
shall be paid, in lieu of the time prescribed 
in section 56 (a), on the fifteenth day of 
June following the close of the calendar 
year, or, if the return should be made on the 
basis of a fiscal year, then on the fifteenth 
day of the sixth month following the close 
of the fiscal year. 

(b) Withholding at source. For withhold¬ 
ing at source of tax on Income of foreign 
corporations, see section 144. 

§ 19.236-1 Dates on which tax shall be 
paid by foreign corporations. 

(a) Nonresident foreign corporations. 
In the case of a nonresident foreign cor¬ 
poration the total amount of tax im¬ 
posed by section 231 (a) shall be paid 
on the 15th day of June following the 
close of the calendar year, or if the re¬ 
turn should be made on the basis of a 
fiscal year, then on the 15th day of the 
sixth month following the close of the 
fiscal year. As to payment of the tax 
in installments, see section 19.56-1. 

(b) Resident foreign corporations. In 

the case of a resident foreign corpora¬ 
tion the total amount of tax provided 
by section 231 (b) and subsection (e) 
(1) of section 14. prior to their amend¬ 
ment (for taxable years beginning after 
December 31, 1938, and before Janu¬ 
ary 1, 1940), and by section 231 (b> and 
subsection (c) (1) of section 14, as 

amended (for taxable years beginning 
after December 31, 1939), shall be paid. 
In lieu of the time prescribed in section 
236 (a), on the 15th day of March fol¬ 
lowing the close of the calendar year, or 
if the return is made on the basis of a 
fiscal year, then on the 15th day of the 
third month following the close of the 
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fiscal year. As to payment of the tax 
in installments, see section 19.56-1.* 

Sec 237. Foreign insurance companies. 

For special provisions relating to foreign 
insurance companies, see Supplement G. 

Sec. 238. Affiliation. 

A foreign corporation shall not be deemed 
to be affiliated with any other corporation 
within the meaning of section 141. 

Possessions of the United States 

Sec. 251. Income from sources within 

POSSESSIONS OF UNITED STATES. 

(a) General rule. In the case of citizens 
of the United States or domestic corpora¬ 
tions, satisfying the following conditions, 
gross income means only gross income from 
sources within the United States— 

(1) If 80 per centum or more of the gross 
income of such citizen or domestic corpo¬ 
ration (computed without the benefit of 
this section), for the three-year period im¬ 
mediately preceding the close of the taxable 
year (or for such part of such period imme¬ 
diately preceding the close of such taxable 
year as may be applicable) was derived from 
tources within a possession of the United 
States; and 

(2) If. in the case of such corporation, 50 
per centum or more of its gross income (com¬ 
puted without the benefit of this section) 
fcr such period or such part thereof was 
derived from the active conduct of a trade 
or business within a possession of the United 
States; or 

(3) If, in case of such citizen, 50 per 
centum or more of his gross income (com¬ 
puted without the benefit of this section) 
for such period or such part thereof was de¬ 
rived from the active conduct of a trade or 
business within a possession of the United 
States either on his own account or as an 
employee or agent of another. 

(b) Amounts received in United States. 
Notwithstanding the provisions of subsec¬ 
tion (a) there shall be Included in gross 
income all amounts received by such citizens 
or corporations within the United States, 
whether derived from sources within or with¬ 
out the United States. 

(c) Tax in case of corporations. 

(1) Section imposing tax. A domestic 
corporation entitled to the benefits of this 
section shall be taxable as provided in sec¬ 
tion 14 (d). (See amendment of paragraph 
(1) by section 207 of Revenue Act of 1939, 
set forth below.) 

(2) Cross reference. For inclusion in 
computation of tax of amount specified in 
shareholder's consent, see section 28. 

(d) Definition . As used in this section 
the term "possession of the United States" 
does not include the Virgin Islands of the 
United States. 

(e) Deductions. 

(1) Citizens of the United States entitled 
to the benefits of this section shall have the 
same deductions as are allowed by Supple¬ 
ment H in the case of a nonresident alien 
individual engaged in trade or business 
within the United States or having an office 
or place of business therein. 

(2) Domestic corporations entitled to the 
benefits of this section shall have the same 
deductions as are allowed by Supplement 1 
in the case of a foreign corporation engaged 
in trade or business within the United States 
or having an office or place of business 
therein. 

(f) Credits against net income. A citizen 
of the United States entitled to the benefits 
of this section shall be allowed a personal 
exemption of only $1,000 and shall not be 
allowed the credit for dependents provided 
in section 25 (b) (2). 

^ Allowance of deductions and credits. 
Citizens of the United States and domestic 
corporations entitled to the benefits of this 
section shall receive the benefit of the deduc- 
No. 23—13 


tions and credits allowed to them In this 
chapter only by filing or causing to be filed 
with the collector a true and accurate re¬ 
turn of their total income received from all 
sources in the United States, in the manner 
prescribed in this chapter; including therein 
all the information which, the Commissioner 
may deem necessary for the calculation of 
such deductions and credits. 

(h) Credits against tax. Persons entitled 
to the benefits of this section shall not be 
allowed the credits against the tax for taxes 
of foreign countries and possessions of the 
United States allowed by section 131. 

(i) Affiliation. A corporation entitled to 
the benefits of this section shall not be 
deemed to be affiliated with any other cor¬ 
poration within the meaning of section 141. 

Sec. 207. Tax on corporations entitled to 

THE BENEFITS OF SECTION 251. (REVENUE ACT 

of 1939.) 

Section 251 (c) (1) of the Internal Rev¬ 
enue Code (relating to tax on corporations 
deriving a large part of their Income from 
sources within a possession) is amended to 
read as follows: 

"(1) Corporation tax. A domestic corpora¬ 
tion entitled to the benefits of this section 
shall be subject to tax under section 13 or 
section 14 (b). M 

Sec. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211, 213. 214, 215. 217. 219, 220. 221. 222. 223. 
226. 227. and 228. the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31. 1939. 

§ 19.251-1 Citizens of the United 
States and domestic corporations deriv¬ 
ing income from sources within a posses¬ 
sion of the United States. In the case 
of a citizen of the United States or a do¬ 
mestic corporation satisfying the fol¬ 
lowing conditions, gross income means 
only gross income from sources within 
the United States— 

(1) If 80 percent or more of the gross 
income of such citizen or domestic cor¬ 
poration (computed without the benefit 
of section 251) for the 3-year period im¬ 
mediately preceding the close of the tax¬ 
able year (or for such part of such 
period immediately preceding the close 
of such taxable year as may be appli¬ 
cable) was derived from sources within 
a possession of the United States, and 

(2) If 5(Tpercent or more of the gross 
income .of such citizen or domestic cor¬ 
poration (computed without the benefit 
of section 251) for such period or such 
part thereof was derived from the active 
conduct of a trade or business within a 
possession of the United States. In the 
case of a citizen, the trade or business 
may be conducted on his own account or 
as an employee or agent of another. The 
salary or other compensation paid by the 
United States to the members of its civil, 
military, or naval personnel for services 
rendered within a possession of the 
United States represents income derived 
from the active conduct of a trade or 
business within a possession of the 
United States. Dividends received by a 
citizen from a corporation whose income 
was derived from the active conduct of 
a business within a possession of the 
United States, although such citizen was 
actively engaged in the management of 
such corporation, does not represent in¬ 


come derived from the active conduct of 
a trade or business within the possession 
of the United States, either on the tax¬ 
payer’s own account or as an employee 
or agent of another. 

A citizen of the United States who on 
account of the nature and amount of 
his income cannot meet the 80 percent 
and the 50 percent requirements of the 
Internal Revenue Code, but who receives 
earned income from sources within a pos¬ 
session of the United States is not de¬ 
prived of the benefits of the provisions 
of section 116 (a), provided he is away 
from the United States for more than 
six months of the taxable year, and does 
not receive his earned income from the 
United States or any agency thereof. In 
such a case none of the provisions of 
section 251 is applicable in determining 
the citizen’s tax liability. For what con¬ 
stitutes earned income see section 25 
(a) (4). 

For a determination of the income 
from sources within the United States, 
see section 119. A citizen entitled to 
the benefits of section 251 is required 
to file with his individual return Form 
1040 or 1040A, the schedule on Form 
1040E. If a citizen entitled to the bene¬ 
fits of section 251 has no income from 
sources within the United States or does 
not receive within the United States any 
income whether derived from sources 
within or without the United States, he 
is not required to file a return or the 
schedule on Form 1040E. 

Example: On July 1, 1939. A, who is 
a citizen of the United States, went to 
Puerto Rico and established a business 
there which he actively conducted dur¬ 
ing the remainder of that year. His 
gross income from the business during 
such period was $20,000. In addition, he 
made a profit of $12,000 from the sale 
during the latter part of 1939 of some 
Puerto Rican real estate not connected 
with his trade or business. In the first 
six months of 1939 he also derived 
$8,000 gross income from rental prop¬ 
erty located in the United States. He 
derived a like amount of gross income 
from such property during the last six 
months of 1939. Inasmuch as for the 
applicable part (July 1, 1939, to Decem¬ 
ber 31. 1939) of the 3-year period im¬ 
mediately preceding the close of the tax¬ 
able year (the calendar year 1939), 80 
percent of A’s gross income ($32,000, or 
80 percent of $40,000) was derived from 
sources within a possession of the United 
States and as 50 percent or more of his 
gross income ($20,000, or 50 percent of 
$40,000^ for such part of the 3-year pe¬ 
riod was derived from the active conduct 
of a trade or business within a posses¬ 
sion of the United States, he is required 
to report in gross income in his return 
for 1939 only the gross income derived 
by him from sources within the United 
States ($16,000 from the rental property 
located in the United States).* 

§ 19.251-2 Income received within the 
United States. Notwithstanding the pro¬ 
visions of section 251 (a), there shall be 
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included in the gross income of citizens 
end domestic corporations therein speci¬ 
fied all amounts, whether derived from 
sources within or without the United 
States, which are received by such citi¬ 
zens or corporations within the United 
States. Prom the amounts so included 
in gross income there shall be deducted 
only the expenses properly apportioned 
or allocated thereto. For instance, if in 
the example given in section 19.125-1, 
the taxpayer during the latter part of 
1939 returned to the United States for 
a few weeks and while there received 
the proceeds resulting from the sale of 
the Puerto Rican real estate, the profits 
derived from such transaction should be 
reported in gross income. Such receipt 
in the United States, however, would 
not deprive the taxpayer of the benefits 
of section 251 with respect to other items 
of gross income excluded by that 
section.* 

§ 19.251-3 Tax in case of corpora¬ 
tions. For any taxable year beginning 
after December 31, 1938, and before Jan¬ 
uary 1, 1940, a domestic corporation en¬ 
titled to the benefits of section 251 is, 
under subsection <d) of section 14, prior 
to its amendment, liable to a tax of 16^4 
percent of its special class net income, 
regardless of the amount thereof (see 
section 19.14-1). 

For any taxable year beginning * after 
December 31. 1939. a domestic corpora¬ 
tion entitled to the benefits of section 
251 is, under section 251 (c) (1), as 
amended, liable to the tax imposed by 
section 13, as amended, if it has a nor¬ 
mal-tax net income of more than $25,000 
(see sections 19.13-5 to 19.13-7, inclu¬ 
sive), or to the tax provided by subsec¬ 
tion (b) of section 14, as amended, if it 
has a normal-tax net income of not 
more than $25,000 (see section 19.14-2).* 

§19.251-4 Definition. The term 
“United States’’ as used herein includes 
only the States, the Territories of Alaska 
and Hawaii, and the District of Colum¬ 
bia. The term “possession of the United 
States,’’ as used in sections 251 and 252 
and section 19.251-1, this section, and 
section 19.252-1, includes Puerto Rico, 
the Philippine Islands, the Panama Canal 
Zone, Guam, American Samoa, Wake, 
Palmyra, and the Midway Islands; it 
does not include the Virgin Islands. The 
Philippine Islands come within the clas¬ 
sification of “possessions of the United 
States” for Federal income-tax purposes, 
notwithstanding the establishment of 
the Commonwealth of the Philippines 
under the Act of March 24, 1934 (48 
Stat. 456).* 

§ 19.251-5 Deductions allowed citizens 
and domestic corporations entitled to the 
benefits of section 251. In the case of a 
citizen entitled to the benefits of section 
251, the deductions allowed by section 23 
for business expenses, interest, taxes, 
losses in trade, bad debts, depreciation, 
and depletion are allowed only if and to 


the extent that they are connected with 
income from sources within the United 
States. The provisions of section 19.213- 
1 relating to the allowance to nonresident 
alien individuals who at any time within 
the taxable year were engaged in trade 
or business within the United States or 
had an office or place of business therein, 
of the deductions provided in section 23 
(e) (2) and (3) for losses not connected 
with the trade or business are applicable 
in the case of citizens entitled to the 
benefits of section 251. The provisions of 
section 19.213-1 pertaining to the allow¬ 
ance to such nonresident alien indi¬ 
viduals of deductions for contributions 
provided in section 23 (o) are also ap¬ 
plicable in the case of such citizens. 
Corporations entitled to the benefits of 
section 251 are allowed the same deduc¬ 
tions from their gross income arising 
from sources within the United States as 
are allowed to domestic corporations to 
the extent that such deductions are con¬ 
nected with .such gross income, except 
that the so-called charitable contribution 
deduction allowed by section 23 (q) is 
allowed whether or not connected with 
income from sources within the United 
States. The proper apportionment and 
allocation of the deductions with respect 
to sources within and without the United 
States shall be determined as provided 
in section 119.* 

§ 19.251-6 Allowance of deductions 
and credits to citizens and domestic cor¬ 
porations entitled to the benefits of sec¬ 
tion 251. Unless a citizen of the United 
States or a domestic corporation entitled 
to the benefits of section 251 shall file 
or cause to be filed with the collector a 
true and accurate return of total income 
from sources within the United States, 
the tax shall be collected on the basis of 
the gross income (not the net income) 
from sources within the United States. 
Where such a citizen or corporation has 
various sources of income within the 
United States so that the total income 
calls for the assessment of a tax, and 
a return of income was not filed by or 
on behalf of the citizen or corporation, 
the Commissioner will cause a return of 
income to be made and include therein 
the income of such citizen or corpora¬ 
tion from all sources concerning which 
he has information, and will assess the 
tax and collect it from one or more of 
the sources of income of such citizen or 
corporation within the United States 
without allowance for deductions or 
credits.* 

Sec. 252. Citizens of possessions of 
United States. 

(a) Any individual who is a citizen of any 
possession of the United States (hut not 
otherwise a citizen of the United States) 
and who is not a resident of the United 
States, shall be subject to taxation under 
this chapter only as to income derived from 
sources within the United States, and in 
such case the tax shall be computed and paid 
in the same manner and subject to «he 
same conditions as in the case of other 


persons who are taxable only as to Income 
derived from such sources. 

(b) Nothing in this section shall be con¬ 
strued to alter or amend the provisions of 
the Act entitled "An Act making appro¬ 
priations for the naval service for the fiscal 
year ending June 30. 1922. and for othc** 
purposes", approved July 12. 1921, c 44 
42 Stat. 123 (U. S. C . Title 48, § 1397) re¬ 
lating to the Imposition of income taxes in 
the Virgin Islands of the United States 

§ 19.252-1 Status of citizens of United 
States possession. A citizen of a pos¬ 
session of the United States (except the 
Virgin Islands), who is not otherwise a 
citizen or resident of the United States, 
including only the States, the Terri¬ 
tories of Alaska and Hawaii, and the 
District of Columbia, is treated for the 
purpose of the tax as if he were a non¬ 
resident alien individual. (See sections 
211 to 219, inclusive.) For Federal in¬ 
come tax purposes a citizen of a posses¬ 
sion of the United States who is not 
otherwise a citizen of the United States, 
is a citizen of a possession of the United 
States who has not become a citizen of 
the United States by naturalization. 
The fixed or determinable annual or 
periodical income from sources within 
the United States of a citizen of a posses¬ 
sion of the United States who is treated 
as if he were a nonresident alien indi¬ 
vidual is subject to withholding. (See 
section 143.) 

For the purpose of this section citizens 
of the possessions of the United States 
who are not otherwise citizens of the 
United States are divided into two 
classes: (1) citizens-of possessions of the 
United States who at any time within 
the taxable year are not engaged in 
trade or business within the United 
States and have no office or place of 
business therein and (2) citizens of pos¬ 
sessions of the United States who at any 
time within the taxable year are en¬ 
gaged in trade or business within the 
United States or have an office or place 
of business therein. The provisions of 
sections 19.211-7 to 19.219-1, inclusive, 
applicable to nonresident alien individu¬ 
als not engaged in trade or business 
within the United States and not having 
an office or place of business therein are 
applicable to the citizens of possessions 
falling within the first class, while the 
provisions of such sections applicable to 
nonresident alien individuals who at any 
time writhin the taxable year are en¬ 
gaged in trade or business within the 
United States or have an office or place 
of business therein are applicable to citi¬ 
zens of possessions falling within the sec¬ 
ond class. 

The Act referred to in section 252 <b^ 
provides that income tax laws then or 
thereafter in force in the United States 
shall apply to the Virgin Islands, but 
that the taxes shall be paid into the 
treasury of the Virgin Islands. Accord¬ 
ingly, persons are taxed there under the 
income tax provisions of the Internal 
Revenue Code.* 
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China Trade Act Corporations 

Sec. 261. Taxation in general. 

(a) Imposition of tax. 

x corporation organized under the China 
Trade Act. 1922. 42 Stat. 849 (U.S.C.. Title 15, 
c. 4), shall be taxable as provided in section 

14 (d). 

(b) Cross reference. For Inclusion in com¬ 
putation of tax of amount specified in share¬ 
holder's consent, see section 28. 

Sec 208. Tax on China Trade Act Corpo¬ 
rations. (Revenue Act of 1939.) 

Section 261 (a) of the Internal Revenue 
Code (relating to the tax on China Trade 
Act corporations) is amended to read as 
follows: * 

•*(a) Corporation tax. A corporation or¬ 
ganized under the China Trade Act, 1922, 
42 Stnt. 849 (U.S.C.. 1934 ed., title 15. chap. 
4 ), shall be subject to tax under section 13 

or section 14 (b). M 

Sec. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211. 213, 214, 215, 217, 219, 220. 221. 222. 223, 
226] 227, and 228, the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31, 1939. 

§ 19.261-1 Tax on China Trade Act 
corporations. For the taxable year 1939 
a corporation organized under the China 
Trade Act, 1922, is, under subsection (d) 
of section 14, prior to its amendment, 
liable to a tax of 16% percent of its 
special class net income, regardless of the 
amount thereof (see section 19.14-1). 

For the taxable year 1940 and subse¬ 
quent years a China Trade Act corpora¬ 
tion is, under section 261 (a), as 

amended, liable to the tax imposed by 
section 13, as amended, if it has a nor¬ 
mal-tax net income of more than $25,000 
(see sections 19.13-5 to 19.13-7, inclu¬ 
sive) , or to the tax provided by subsec¬ 
tion (b) of section 14, as amended, if 
it has a normal-tax net income of not 
more than $25,000 (see section 19.14-2) .* 

Sec. 262. Credit against net income. 

(a) Allowance of credit. For the purpose 
only of the taxes imposed by sections 14 
and 600 of this title and section 106 of the 
Revenue Act of 1935 there shall be allowed, 
in the case of a corporation organized under 
the China Trade Act, 1922, in addition to 
the credits against net Income otherwise al¬ 
lowed such corporation, a credit against the 
net Income of an amount equal to the pro¬ 
portion of the net income derived Trom 
sources within China (determined in a simi¬ 
lar manner to that provided In section 119) 
which the par value of the shares of stock 
of the corporation owned on the last day 
of the taxable year by (1) persons resident 
in China, the United States, or possessions 
of the United States, and (2) Individual citi¬ 
zens of the United States or China wherever 
resident, bears to the par value of the whole 
number of shares of stock of the corporation 
outstanding on such date: Provided, That 
in no case shall the diminution, by reason 
of such credit, of the tax imposed by such 
section 14 (computed without regard to this 
section) exceed the amount of the special 
dividend certified under subsection (b) of 
this section; and In no case shall the dim¬ 
inution. by reason of such credit, of the 
tax imposed by such section 106 or 600 
(computed without regard to this section) 
exceed the amount by which such special 
dividend exceeds the diminution permitted 
by this section in the tax imposed by such 
section 14. [See amendment of subsection 


(a} by section 210 (c) of Revenue Act of 
1939, set forth below. 1 

(b) Special dividend. Such credit shall 
not be allowed unless the Secretary of Com¬ 
merce has certified to the Commissioner— 

(1) The amount which, during the year 
ending on the date fixed by law for filing the 
return, the corporation has distributed as a 
special dividend to or for the benefit of such 
persons as on the last day of the taxable 
year were resident In China, the United 
States, or possessions of the United States, 
or were individual citizens of the United 
States or China, and owned shares of stock 
of the corporation; 

(2) That such special dividend was in ad¬ 
dition to all other amounts, payable or to 
be payable to such persons or for their bene¬ 
fit. by reason of their interest in the cor¬ 
poration; and 

(3) That such distribution has been made 
to or for the benefit of such persons in pro¬ 
portion to the par value of the shares of 
stock of the corporation owned by each; ex¬ 
cept that if the corporation has more than 
one class of stock, the certificates shall con¬ 
tain a statement that the articles of incor¬ 
poration provide a method for the appor¬ 
tionment of such special dividend among 
such persons, and that the amount certified 
has been distributed in accordance with the 
method so provided. 

(c) Ownership of stock. For the pur¬ 
poses of this section shares of stock of a cor¬ 
poration shall be considered to be owned by 
the person in whom the equitable right to 
the income from such shares is In good faith 
vested. 

(d) Definition of China. As used in this 
section the term "China” shall have the same 
meaning as when used In the China Trade 
Act. 1922. 

Sec. 210. Technical amendments made 
necessary by change in corporation tax. 
(Revenue Act of 1939.) 

• • • • • 

(c) Section 262 of the Internal Revenue 
Code (relating to additional credits of China 
Trade Act corporations) is amended by 
striking out "sections 14 and 600” and in¬ 
serting in lieu thereof "sections 13. 14, and 
600"; and by striking out "section 14” wher¬ 
ever it appears and inserting in lieu thereof 
“section 13 or 14”. 

Sec. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211, 213, 214. 215, 217, 219, 220, 221, 222. 223, 
226, 227. and 228, the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31, 1939. 

§ 19.262-1 Income of China Trade Act 
corporations. The items of gross income 
to be included in the return of a corpora¬ 
tion organized under the China Trade 
Act and the deductions allowable are the 
same as in the case of other domestic 
corporations.* 

§ 19.262-2 Credits allowed China 
Trade Act corporations. In addition to 
the credits allowed under section 26 (a) 
and (b), a China Trade Act corporation 
is, under certain conditions, allowed an 
additional credit for the purpose of com¬ 
puting the taxes imposed (1) for the tax¬ 
able year 1939, by subsection (d) of sec¬ 
tion 14, prior to its amendment, and by 
section 600, and (2) for the taxable year 
1940 and subsequent years by section 13 
or 14, as amended, and by section 600. 
This credit is an amount equal to the 
proportion of the net income derived 
from sources within China (determined 


in a similar manner to that provided In 
section 119) which the par value of the 
shares of stock of the corporation, owned 
on the last day of the taxable year by (1) 
persons resident in China, the United 
States, or possessions of the United 
States, and (2) individual citizens of the 
United States or China wherever resi¬ 
dent. bears to the par value of the whole 
number of shares of stock of the corpora¬ 
tion outstanding on that date. The de¬ 
crease in the tax imposed for 1939 by 
subsection (d) of section 14, prior to its 
amendment, or for 1940 and subsequent 
years by section 13 or 14, as amended, by 
reason of such credit must not, however, 
exceed the amount of the special divi¬ 
dend referred to in section 262 (b), and 
is not allowable unless the special divi¬ 
dend has been certified to the Commis¬ 
sioner by the Secretary of Commerce. 
The decrease in the tax imposed by sec¬ 
tion 600 by reason of such credit must 
not exceed the amount by which such 
special dividend exceeds the decrease 
permitted by section 262 in the tax im¬ 
posed for 1939 by subsection (d) of sec¬ 
tion 14, prior to its amendment, or for 
1940 and subsequent years by section 13 
or 14, as amended. A China Trade Act 
corporation is not entitled to the credit 
for taxes paid to foreign countries and 
possessions of the United States allowed 
to domestic corporations under the pro¬ 
visions of section 131. 

The application of this section may be 
illustrated by the following examples: 

Example ( 1 ). The A Company, a 
China Trade Act corporation, has a net 
income for the calendar year 1939 (be¬ 
fore deducting excess-profits tax) of 
$200,000 and receives no dividends from 
domestic corporations. All of its stock on 
December 31, 1939. is owned on that date 
by persons resident in China, the United 
States, or possessions of the United 
States, or individual citizens of the 
United States or China. The adjusted 
declared value of the capital stock of the 
corporation shown on its capital stock 
tax return for the capital stock tax year 
ended June 30,1939, is $1,500,000. It dis¬ 
tributes a specal dividend amounting to 
$36,000 on February 15, 1940, which is 
certified by the Secretary of Commerce 
as provided in section 262 (b). 

For the purpose of the tax imposed by 
subsection (d) of section 14, prior to its 
amendment, it is necessary in this 
example to make two computations, first, 
without allowing the special credit 
against net income on account of income 
derived from sources within China, and, 
second, allowing such credit. The com¬ 
putations are as follows: ^ 

First Connputation 

Without Allowing the Special Credit 

Against Net Income 


Net income subject to tax-$200, 000 

Special class net income-- 200. 000 

Tax at 16% percent_ 33. 000 

Total normal tax_ 33,000 
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Second Computation 

Allowing Special Credit Against Net 
Income 

Net income_$200,000 

Since the total net Income is de¬ 
rived from sources within China 
and since the par value of the 
shares of stock of the corporation 
owned on the last day of the tax¬ 
able year by (1) persons resi¬ 
dent in China, the United States, 
or possessions of the United 
States, and (2) Individual citizens 
of the United States or China 
wherever resident, is 100 percent 
of the par value of the total 
number of shares of stock of the 
corporation outstanding on that 
day, 100 percent of the net in¬ 
come from sources within China 
is deductible as a special credit 
against net income. 

Special credit against net income.. 200, 000 


Amount of income subject 
to tax under section 
14 (d)- None 

Since the special dividend ($36,000) 
exceeds the diminution of the tax 
($33,000) on account of the allowance 
of the special credit against net income, 
the entire amount of the special credit 
is allowable and the corporation has no 
income tax liability for 1939. 

For the purpose of the excess-profits 
tax it is also necessary to make two com¬ 
putations. first, without allowing the 
special credit against net income, and, 
second, allowing such credit. The com¬ 
putations are as follows: 

First Computation 

Without Allowing the Special Credit 
Against Net Income 


Net Income._$200,000 

Less: 10 percent of the value de¬ 
clared in the capital stock tax 
return for the capital stock tax 
year ended June 30, 1939 (10 
percent of $1.500,000)_ 150,000 


Net income subject to ex¬ 
cess-profits tax_7_ 50,000 


Less: Amount taxable at 6 per¬ 
cent. portion of net income in 
excess of 10 percent and not in 
excess of 15 percent of the ad¬ 
justed declared value of the 
cap i tel stock ($200,000 minus 


$150,000)_ 50,000 

Amount taxable at 12 per¬ 
cent - None 

Excess-profits tax at 6 percent (6 
percent of $50,000)_ 3,000 

Second Computation 

Allowing Special Credit Against Net Income 
Net Income_-_$200,000 


Since the total net income is de¬ 
rived from sources within China 
and since the par value of the 
shares of stock of the corporation 
owned on the last day of the tax¬ 
able year by (1) persons resident 
in China, the United States, or 
possessions of the United States, 
and (2) individual citizens of the 
United States or China wherever 
resident, is 100 percent of the par 
value of the total number of 
shares of stock of the corposation 


outstanding on that day, 100 per¬ 
cent of the net income from 
sources within China is deduct¬ 
ible from net income_ 200.000 

Amount of income subject to 
excess-profits tax__ None 


Since the diminution of the excess- 
profits tax ($3,000) on account of the 
special credit against net income does 
not exceed the amount by which the spe¬ 
cial dividend ($36,000) exceeds the dimi¬ 
nution of the income tax ($ 33 , 000 ) on 
account of such credit, the entire 
amount of the special credit ($ 200 , 000 ) 
is allowable and the corporation has no 
excess-profits tax liability for 1939. 

Example (2). Assume that for the 
calendar year 1940 the facts are the same 
as In example (1) except that a special 
dividend of $39,000 is distributed on 
February 15, 1941. Since, under section 
13, as amended, the rate of income tax 
for 1940 and subsequent years is 18 per¬ 
cent, the income tax for 1940 amounts 
to $36,000. Since the special dividend 
($39,000) exceeds the diminution of the 
income tax ($36,000) on account of the 
allowance of the special credit against 
net Income the entire amount of the spe¬ 
cial credit is allowable and the corpora¬ 
tion has no income tax liability for 1940. 
Since the special dividend exceeds the 
amount of the income tax by the sum of 
$3,000, which sum equals the amount of 
the diminution of the excess-profits tax 
on account of the allowance of the special 
credit against net income, the entire 
amount of the special credit ($ 200 , 000 ) 
is allowable for excess-profits tax pur¬ 
poses for 1940 and hence the corpora¬ 
tion has no excess-profits tax liability 
for that year.* 

§ 19.262-3 Meaning of terms used in 
connection with China Trade—Act cor¬ 
porations. A China Trade Act corpora¬ 
tion is one organized under the provi¬ 
sions of the China Trade Act, 1922. 

The term “China” means (1) China, 
including Manchuria, Tibet, Mongolia, 
and any territory leased by China to any 
foreign government, (2) the Crown Col¬ 
ony of Hongkong, and (3) the Province 
of Macao. 

The term “special dividend” means the 
amount which during the year ending 
on March 15 succeeding the close of the 
corporation’s taxable year is distributed 
as a special dividend to or for the ben¬ 
efit of such persons as on the last day of 
the taxable year were resident in China, 
the United States, or possessions of the 
United States, or were individual citi¬ 
zens of the United States or China, and 
owned shares of stock of the corpora¬ 
tion. Such special dividend does not in¬ 
clude any other amounts payable or to 
be payable to such persons or for their 
benefit by reason of their interest in the 
corporation and must be made in propor¬ 
tion to the par value of the shares of 
stock of the corporation owned by each. 

For the purposes of section 262 the 
shares of stock of a China Trade Act 
corporation are considered to be owned 
by the person in whom the equitable 
right to the income from such shares is 
in good faith vested. 

“Net income derived from sources 
within China” is the sum of the net in¬ 
come from sources wholly within China 
and that portion of the net income from 


sources.partly within and partly with¬ 
out China which may be allocated to 
sources within China. The method of 
computing this income is similar to that 
described in section 119.* 

§ 19.262-4 Withholding by a China 
Trade Act corporation . Dividends dis¬ 
tributed by a corporation organized 
under the China Trade Act, 1922, which 
are treated as income from sources 
within the United States under the pro¬ 
visions of section 119 of the Internal 
Revenue Code are subject to withholding 
at the rate of 10 percent when paid to 
persons (other than residents of China) 
who are (1) nonresident aliens. (2) non¬ 
resident partnerships composed in whole 
or in part of nonresident aliens, or (3) 
nonresident foreign corporations. The 
10 percent rate of withholding specified 
in this section with respect to dividends 
shall be reduced in the case of share¬ 
holders who are (a) nonresident aliens 
residents of a contiguous country or <b) 
nonresident foreign corporations organ¬ 
ized under the laws of a contiguous 
country, to such rate (not less than 5 
percent), as may be provided by treaty 
with such country. As to reduction in 
rate of withholding (a) in the case of 
nonresident alien individuals, residents 
of Canada, see section 19.143-1; (b) in 
the case of nonresident foreign corpora¬ 
tions organized under the laws of Can¬ 
ada, see section 19.144-1.* 

Sec. 263. Credits against the tax. 

A corporation organized under the China 
Trade Act, 1922. shall not be allowed the 
credits against the tax for taxes of foreign 
countries and possessions of the United 
States allowed by section 131. 

Sec. 264. Affiliation. 

A corporation organized under the China 
Trade Act, 1922, 6hall not be deemed to be 
affiliated with any other corporation within 
the meaning of section 141. 

Sec. 265. Income of shareholders. 

For exclusion of dividends from gross in¬ 
come. see section 116. 

Assessment and Collection of Deficiencies 

Sec. 271. Definition of deficiency. 

As used In this chapter in respect of a 
tax imposed by this chapter “deficiency*’ 
means— 

(a) The amount by which the tax imposed 
by this chapter exceeds the amount shown 
as the tax by the taxpayer upon his return, 
but the amount so shown on the return 
shall first be increased by the amounts previ¬ 
ously assessed (or collected without assess¬ 
ment) as a deficiency, and decreased by the 
amounts previously abated, credited, re¬ 
funded, or otherwise repaid In respect of 
such tax; or 

(b) If no amount is shown as the tax by 
the taxpayer upon his return, or If no 
return is made by the taxpayer, then the 
amount by which the tax exceeds the 
amounts previously assessed (or collected 
without assessment) as a deficiency, but 
such amounts previously assessed, or col¬ 
lected without assessment, shall first be de¬ 
creased by the amounts previously abated, 
credited, refunded, or otherwise repaid tn 
respect to such tax. 

§ 19.271-1 Deficiency defined. Sec¬ 
tion 271 by its definition of the word 
“deficiency” provides a term which will 
apply to any amount of tax determined 
to be due in respect of any taxable year 
beginning after December 31, 1938, in 
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excess of the amount of tax reported by 
the taxpayer for such year; or in excess 
of the amount reported by the taxpayer 
as adjusted by way of prior assessments, 
abatements, credits, refunds, or collec¬ 
tions without assessment. In defining 
the term “deficiency” section 271 recog¬ 
nizes two classes of cases—one, where 
the taxpayer makes a return showing 
some tax liability; the other, where the 
taxpayer makes a return showing no tax 
liability, or where the taxpayer fails to 
make a return. Additional tax shown 
on an “amended return,” so-called, is a 
deficiency within the meaning of the 
Internal Revenue Code. 

When a case is considered for the first 
time, the deficiency is the excess of the 
amount determined to be the correct 
amount of the tax over the amount shown 
as the tax by the taxpayer on his return, 
or. if it is a case where no tax was re¬ 
ported by the taxpayer, the deficiency is 
the amount determined to be the correct 
amount of the tax. Subsequent infor¬ 
mation sometimes discloses that the 
amount previously determined to be the 
correct amount of the tax is less than the 
correct amount, and that a redetermina- 
tion of the tax is necessary. In such a 
case the deficiency on redetermination is 
the excess of the amount determined to 
be the correct amount of the tax over the 
oum of the amount of tax reported by 
the taxpayer and the deficiency assessed 
in connection with the previous deter¬ 
mination. If it is a case where no tax 
was reported by the taxpayer, the de¬ 
ficiency is the excess of the amount de¬ 
termined to be the correct amount of 
the tax over the amount of the deficiency 
disclosed by the previous determination. 
If the previous determination resulted in 
a credit or refund to the taxpayer, the 
deficiency upon the second determination 
is the excess of the amount determined 
to be the correct amount of the tax over 
the amount of tax reported by the tax¬ 
payer decreased by the amount of the 
credit or refund.* 

Sec. 272. Procedure in general. 

(a) (1) Petition to Board of Tax Appeals. 
If in the case of any taxpayer, the Commis¬ 
sioner determines that there is a deficiency 
in respect of the tax imposed by this chap¬ 
ter. the Commissioner is authorized to send 
notice of such deficiency to the taxpayer 
by registered mall. Within ninety days 
after such notice is mailed (not counting 
Sunday or a legal holiday in the District 
of Columbia as the ninetieth day). the tax¬ 
payer may file a petition with the Board of 
Tax Appeals for a redetermination of the 
deficiency. No assessment of a deficiency in 
respect of the tax Imposed by this chapter 
and no distraint or proceeding in court for 
its collection shall be made, begun, or prose¬ 
cuted untU such notice has been mailed to 
the taxpayer, nor until the expiration of 
such ninety-day period, nor, if a petition 
has been filed with the Board, until the 
decision of the Board has become final. Not¬ 
withstanding the provisions of section 3653 
(a) the making of such assessment or the 
beginning of such proceeding or distraint 
during the time such prohibition is in force 
may be enjoined by a proceeding in the 
proper court. In the case of a Joint return 
filed by husband and wile such notice of de¬ 


ficiency may be a single Joint notice, except 
that if the Commissioner has been notified 
by either spouse that separate residences 
have been established, then, in lieu of the 
single Joint notice, duplicate originals of the 
joint notice must be sent by registered mail 
to each spouse at his last known address. 

(2) Cross references. For exceptions to 
the restrictions Imposed by this subsection, 
see— 

Subsection (d) of this section, relating to 
waivers by the taxpayer; 

Subsection (f) of this section, relating to 
notifications of mathematical errors appear¬ 
ing upon the face of the return; 

Section 273. relating to Jeopardy assess¬ 
ments; 

Section 274. relating to bankruptcy and 
receiverships; and 

Section 1145. relating to assessment or col¬ 
lection of the amount of the deficiency de¬ 
termined by the Board pending court 
review. 

(b) Collection of deficiency found by 
Board. If the taxpayer files a petition with 
the Board, the entire amount redetermined 
as the deficiency by the decision of the 
Board which has become final shall be as¬ 
sessed and shall be paid upon notice and 
demand from the collector. No part of the 
amount determined as a deficiency by the 
Commissioner but disallowed as such by the 
decision of the Board which has become 
final shall be assessed or be collected by dis¬ 
traint or by proceeding in court with or 
without assessment. 

(c) Failure to file petition. If the tax¬ 
payer does not file a petition with the Board 
within the time prescribed in subsection (a) 
of this section, the deficiency, notice of 
which has been mailed to the taxpayer, shall 
be assessed, and shall be paid upon notice 
and demand from the collector. 

(d) Waiter of restrictions. If the taxpayer 
shall at any time have the right, by a 
signed notice In writing filed with the Com¬ 
missioner. to waive the restrictions provided 
in subsection (a) of this section on the 
assessment and collection of the whole or 
any part of the deficiency. 

(e) Increase of deficiency after notice 
mailed. The Board shall have Jurisdiction 
to redetermine the correct amount of the 
deficiency even if the amount so redeter¬ 
mined is greater than the amount of the 
deficiency, notice of which has been mailed 
to the taxpayer, and to determine whether 
any penalty, additional amount or addition 
to the tax should be assessed—if claim 
therefor is asserted by the Commissioner at 
or before the hearing or a rehearing. 

(f) Further deficiency letters restricted. 
If the Commissioner has mailed to the tax¬ 
payer notice of a deficiency as provided in 
subsection (a) of this section, and the tax¬ 
payer files a petition with the Board within 
the time prescribed in such subsection, the 
Commissioner shall have no right to de¬ 
termine any additional deficiency in respect 
of the same taxable year, except in the case 
of fraud, and except as provided in subsec¬ 
tion (e) of this section, relating to asser¬ 
tion of greater deficiencies before the 
Board, or in section 273 (c). relating to the 
making of Jeopardy assessments. If the tax¬ 
payer is notified that, on account of a 
mathematical error appearing upon the face 
of the return, an amount of tax in excess 
of that shown upon the return is due, and 
that an assessment of the tax has been or 
will be made on the basis of what wculd 
have been the correct amount of tax but 
for the mathematical error, such notice shall 
not be considered (for the purposes of this 
subsection, or of subsection (a) of this sec¬ 
tion. prohibiting assessment and collection 
until notice of deficiency has been mailed, 
or of section 322 (c), prohibiting credits or 
refunds after petition to the Board of Tax 
Appeals) as a notice of a deficiency, and the 
taxpayer shall have no right to file a peti¬ 
tion with the Board based on such notice, 
nor shall such assessment or collection be 


prohibited by the provisions of subsection (a) 
of this section. 

(g) Jurisdiction over other taxable years. 
The Board in redetermining a deficiency in 
respect of any taxable year shall consider 
such facts with relation to the taxes for 
other taxable years as may be necessary 
correctly to redetermine the amount of such 
deficiency, but in so doing shall have no 
Jurisdiction to determine whether or not the 
tax for any other taxable year has been 
overpaid or underpaid. 

(h) Final decisions of Board. For the 
purposes of this chapter the date on which 
a decision of the Board becomes final shall 
be determined according to the provisions of 
section 1140. 

(i) Prorating of deficiency to installments. 
It the taxpayer has elected to pay the tax 
in installments and a deficiency has been 
assessed, the deficiency shall be prorated to 
the four installments. Except as provided 
in section 273 (relating to Jeopardy assess¬ 
ments). that part of the deficiency so 
prorated to any installment the date for pay¬ 
ment of which has not arrived, shall be col¬ 
lected at the same time as and as part of 
such installment. That part of the de¬ 
ficiency so prorated to any Installment the 
date for payment of which has arrived, shall 
be paid upon notice and demand from the 
collector. 

(J) Extension of time for payment of de¬ 
ficiencies. Where it is shown to the satis¬ 
faction of the Commissioner that the 
payment of a deficiency upon the date pre¬ 
scribed for the payment thereof will result 
in undue hardship to the taxpayer the Com¬ 
missioner, under regulations prescribed by 
the Commissioner, with the approval of the 
Secretary, may grant an extension for the 
payment of such deficiency for a period not 
in excess of eighteen months, and. in ex¬ 
ceptional cases, for a further period not in 
excess of twelve months. If an extension is 
granted, the Commissioner may require the 
taxpayer to furnish a bond in such amount, 
not exceeding double the amount of the de¬ 
ficiency. and with such sureties, as the Com¬ 
missioner deems necessary, conditioned upon 
the payment of the deficiency in accordance 
with the terms of the extension. No ex¬ 
tension shall be granted if the deficiency is 
due to negligence, to intentional disregard 
of rules and regulations, or to fraud with 
intent to evade tax. 

(k) Address for notice of deficiency. In 
the absence of notice to the Commissioner 
under section 312 (a) of the existence of a 
fiduciary relationship, notice of a deficiency 
in respect of a tax Imposed by this chapter, 
if mailed to the taxpayer at his last known 
address, shall be sufficient for the purposes 
of this chapter even if such taxpayer is de¬ 
ceased, or is under a legal disability, or, in 
the case of a corporation, has terminated its 
existence. 

§ 19.272-1 Assessment of a deficiency. 
If the Commissioner determines that 
there is a deficiency in respect of the 
income tax imposed by chapter 1 (see 
sections 57 and 271), the Commissioner 
is authorized to notify the taxpayer of 
the deficiency by registered mail. If a 
joint return has been filed by husband 
and wife the Commissioner may, unless 
he has been notified by either spouse 
that a separate residence has been es¬ 
tablished. send either a joint or separate 
notice of deficiency. If, however, the 
Commissioner has been so notified, a 
separate notice of deficiency, that is. a 
duplicate original of the joint notice, 
must be sent by registered mail to each 
spouse at his or her last known address. 
The notice to the Commissioner pro¬ 
vided for in section 272 (a), relating to 
separate residences, should be addressed 
to the Commissioner of Internal Reve- 
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nue, Washington, D. C., for the atten¬ 
tion of the Income Tax Unit, Records 
Division. Within 90 days after notice of 
the deficiency is mailed, as provided in 
section 272 <a), a petition may be filed 
with the Board of Tax Appeals for a re- 
determination of the deficiency. In de¬ 
termining such 90-day period. Sunday or 
a legal holiday in the District of Colum¬ 
bia is not to be counted as the ninetieth 
day. Except as stated in paragraphs 

(1), (2), (3), (4). and (5) of this sec¬ 
tion, no assessment of a deficiency in 
respect of a tax imposed by chapter 1 
shall be made until such notice has been 
mailed to the taxpayer, nor until the ex¬ 
piration of such 90-day period, nor, if a 
petition has been filed with the Board, 
until the decision of the Board has be¬ 
come final. As to the date on which a 
decision of the Board becomes final, see 
section 1140 (paragraph 39 of the Ap¬ 
pendix to these regulations). 

(1) If a taxpayer is notified of an 

additional amount of tax due on account 
of a mathematical error appearing upon 
the face of the return, such notice is not 
to be considered as a notice of deficiency, 
and the taxpayer has no right to file a 
petition with the Board upon the basis 
of such notice, nor is the assessment of 
such additional tax prohibited by the 
provisions of section 272 (a). • 

(2) If the Commissioner believes that 
the assessment or collection of a defi¬ 
ciency will be jeopardized by delay, such 
deficiency shall be assessed immediately, 
as provided in section 273. (See section 

19.273- 1.) 

(3) Upon the adjudication of bank- 
nipt cy of any taxpayer or the appoint¬ 
ment of a receiver for any taxpayer in 
any receivership proceeding before any 
court of the United States or of any 
State or Territory or of the District of 
Columbia, any deficiency determined by 
the Commissioner in respect of the tax 
shall be assessed immediately, irrespec¬ 
tive of the provisions of section 272 (a), 
if such deficiency has not been assessed 
in accordance with law prior to the ad¬ 
judication of bankruptcy or the appoint¬ 
ment of a receiver. (See sections 274 
and 298 and sections 19.274-1 and 

19.274- 2.) 

(4) (a) If the Board renders a deci¬ 
sion and determines that there is a defi¬ 
ciency, and, if the taxpayer duly files a 
petition for review of the decision by a 
circuit court of appeals (or the United 
States Court of Appeals for the District 
of Columbia) f the filing of the petition 
will not operate as a stay of the assess¬ 
ment of any portion of the deficiency de¬ 
termined by the Board unless he has 
filed a bond with the Board as provided 
in section 1145 (paragraph 44 of the 
Appendix to these regulations). If in 
such a case the necessary bond has not 
been filed by the taxpayer on or before 
the time his petition for review is filed, 
the amount determined by the Board as 
the deficiency will be assessed immedi¬ 
ately after the filing of such petition. 


(b) If the Commissioner files a peti¬ 
tion for review and (1) if the taxpayer 
has not filed a petition for review within 
three months after the decision of the 
Board is rendered, or (2) if such peti¬ 
tion has been filed by the taxpayer, but 
the necessary bond referred to in section 
1145 has not been filed with the Board 
on or before the time his petition for 
review is filed, the amount determined 
by the Board as the deficiency will be 
assessed in the case of (1), immediately 
after the expiration of the 3-month pe¬ 
riod, and in the case of (2) immediately 
after the filing of the petition for review 
by the taxpayer. 

(5) The taxpayer may at any time by 
a signed notice in writing filed with the 
Commissioner waive the restrictions on 
the assessment of the whole or any part 
of the deficiency. The notice must in all 
cases be filed with the Commissioner. 
The filing of such notice with the Board 
does not constitute filing with the Com¬ 
missioner within the meaning of the In¬ 
ternal Revenue Code. After such waiver 
has been acted upon by the Commissioner 
and the assessment has been made in ac¬ 
cordance with its terms, the waiver can¬ 
not be withdrawn. 

If a petition is filed with the Board, 
the taxpayer should notify the Commis¬ 
sioner that the petition has been filed, in 
order to prevent an assessment by the 
Commissioner of the amount determined 
to be the deficiency. If no petition is 
filed with the Board within the period 
prescribed, the Commissioner shall assess 
the amount determined by him as the 
deficiency and of which he has notified 
the taxpayer by registered mail. In such 
case the Commissioner will not be pre¬ 
cluded from determining a further de¬ 
ficiency and notifying the taxpayer 
thereof by registered mail. Where a pe¬ 
tition is filed with the Board, the entire 
amount redetermined as the deficiency by 
the decision of the Board which has be¬ 
come final shall be assessed by the Com¬ 
missioner. If the Commissioner mails to 
the taxpayer notice of a deficiency, and 
the taxpayer files a petition with the 
Board within the prescribed period, the 
Commissioner is barred from determin¬ 
ing any additional deficiency for the same 
taxable year except in the case of fraud 
and except as provided in section 272 (e) 
relating to the assertion of greater 
deficiencies before the Board or in section 
273 relating to jeopar dy as sessments.* 

§ 19.272-2 Collection of a deficiency. 
Where a deficiency as redetermined by. a 
decision of the Board which has become 
final is assessed, or where the taxpayer 
has not filed a petition and the defi¬ 
ciency as determined by the Commis¬ 
sioner has been assessed, the amount so 
assessed shall be paid upon notice and 
demand from the collector. As to cases 
coming within the provisions of para¬ 
graphs (2), (3), and (4) of section 
19.272-1, see sections 273 (i) and 298 and 
section 1145 (paragraph 44 of the Ap¬ 
pendix to these regulations). As to 
interest on deficiencies, see section 292.* 


§ 19.272-3 Extension of time for pay¬ 
ment of a deficiency. If it is showr o 
the satisfaction of the Commissioner that 
the payment of a deficiency upon the 
date or dates prescribed for the payment 
thereof will result in undue hardship to 
the taxpayer, the Commissioner may 
grant an extension of time for the pay¬ 
ment of the deficiency or any part 
thereof for a period not in excess of 18 
months, and in exceptional cases for a 
further period not in excess of 12 months. 
The extension will not be granted upon 
a general statement of hardship. The 
term “undue hardship" means more than 
an inconvenience to the taxpayer it 
must appear that substantial financial 
loss, for example, due to the sale of prop¬ 
erty at a sacrifice price, will result to the 
taxpayer from making payment of the 
deficiency at the due date. If a market 
exists, the sale of property at the current 
market price is not ordinarily considered 
as resulting in an undue hardship. The 
Internal Revenue Code provides that no 
extension will be granted where the de¬ 
ficiency is due to negligence or inten¬ 
tional disregard of rules and regulations 
or to fraud with intent to evade tax. 

An application for an extension of time 
for the payment of a deficiency should 
be made under oath on Form 1127 and 
must be accompanied or supported by 
evidence showing the undue hardship 
that would result to the taxpayer if the 
extension were refused. A sworn state¬ 
ment of assets and liabilities of the tax¬ 
payer and an itemized statement under 
oath showing all receipts and disburse¬ 
ments for each of the three months im¬ 
mediately preceding the month in which 
falls the date prescribed for the payment 
of the deficiency are required and should 
accompany the application. The appli¬ 
cation, with the evidence, must be filed 
with the collector, who will transmit it 
to the Commissioner with his recommen¬ 
dations as to the extension. When it is 
received by the Commissioner, it will be 
examined and, if possible, within 30 days 
will be denied, granted, or tentatively 
granted subject to certain conditions of 
which the taxpayer will be notified. The 
Commissioner will not consider an appli¬ 
cation for an extension of time for the 
payment of a deficiency unless request 
therefor is made to the collector on or 
before the date prescribed for payment 
thereof, as shown by the notice and de¬ 
mand from the collector, or on or before 
the date or dates prescribed for payment 
in any prior extension granted. 

As a condition to the granting of such 
an extension, the Commissioner will 
usually require the taxpayer to furnish 
a bond on Form 1127B in an amount not 
exceeding double the amount of the 
deficiency or to furnish other security 
satisfactory to the Commissioner for the 
payment of the liability on or before the 
date or dates prescribed for payment in 
the extension, so that the risk of loss to 
the Government will not be greater at 
the end of the extension period than it 
was at the beginning of the period. If a 
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bond is required It shall be conditioned 
upon the payment of the deficiency, in¬ 
terest, and additional amounts assessed 
in connection therewith in accordance 
with the terms of the extension granted, 
and shall be executed by a surety com¬ 
pany holding a certificate of authority 
from the Secretary of the Treasury as an 
acceptable surety on Federal bonds, and 
shall be subject to the approval of the 
Commissioner. In lieu of such a bond, 
the taxpayer may file a bond secured by 
deposit of bonds or notes of the United 
States as provided in section 1126 of the 
Revenue Act of 1926 (paragraph 63 of 
the Appendix to these regulations). The 
amount of the deficiency and additions 
thereto shall be paid on or before the 
expiration of the period of the extension 
without the necessity of notice and de¬ 
mand from the collector. Payment of 
the deficiency and additions thereto be¬ 
fore the expiration of the extension will 
not relieve the taxpayer from paying the 
entire amount of interest provided for in 
the extension. (See section 296.)* # 

Sec. 273. Jeopardy assessments. 

(a) Authority for making. It the Commis¬ 
sioner believes that the assessment or col¬ 
lection of a deficiency will be Jeopardized by 
delay, he shaU immediately assess such de¬ 
ficiency (together with all interest, additional 
amounts, or additions to the tax provided 
lor by law) and notice and demand shall be 
made by the collector for the payment 
thereof. 

(b) Deficiency letters . If the Jeopardy 
n cessment is made before any notice in re¬ 
spect of the tax to which the jeopardy assess¬ 
ment relates has been mailed under section 
272 (a), then the Commissioner shaU mail 
a notice under such subsection within sixty 
days after the making of the assessment. 

(c) Amount assessable before decision of 
Board. The Jeopardy assessment may be 
made in respect of a deficiency greater or 
less than that notice of which has been 
mailed to the taxpayer, despite the pro¬ 
visions of section 272 (f) prohibiting the de¬ 
termination of additional deficiencies, and 
whether or not the taxpayer has theretofore 
filed a petition with the Board of Tax Ap¬ 
peals. The Commissioner may. at any time 
before the decision of the Board is rendered, 
abate such assessment, or any unpaid por¬ 
tion thereof, to the extent that he believes 
the assessment to be excessive in amount. 
The Commissioner shall notify the Board of 
the amount of such assessment, or abate¬ 
ment, if the petition is filed with the Board 
before the making of the assessment or is 
subsequently filed, and the Board shall have 
Jurisdiction to redetermine the entire 
amount of the deficiency and of all amounts 
assessed at the same time in connection 
therewith. 

(d) Amount assessable after decision of 
Board. If the jeopardy assessment is made 
after the decision of the Board is rendered 
such assessment may be made only in re¬ 
spect of the deficiency determined by the 
Board in its decision. 

(e) Expiration of right to assess. A 
Jeopardy assessment may not be made after 
the decision of the Board has become final 
or after the taxpayer has filed a petition for 
review of the decision of* the Board. 

(f) Bond to stay collection. When a 
Jeopardy assessment has been made the tax¬ 
payer, within 10 days after notice and de¬ 
mand from the coUector for the payment of 
the amount of the assessment, may obtain a 
stay of collection of the whole or any part 
of the amount of the assessment by filing 
with the collector a bond In such amount, 
not exceeding double the amount as to which 
the stay is desired, and with such sureties. 


as the collector deems necessary, conditioned 
upon the payment of so much of the 
amount, the collection of which is stayed by 
the bond, as Is not abated by a decision- of 
the Board which has become final, together 
with Interest thereon as provided in section 
297. If any portion of the Jeopardy assess¬ 
ment is abated by the Commissioner before 
the decision of the Board is rendered, the 
bond shall, at the request of the taxpayer, 
be proportionately reduced. 

(g) Same—Further conditions. It the 
bond is given before the taxpayer has filed 
his petition with the Board under section 
272 (a), the bond shall contain a further 
condition, that if a petition is not filed 
within the period provided in such subsec- 
lion, then the amount the collection of 
which is stayed by the bond will be paid on 
notice and demand at any time after the 
expiration of such period, together with 
interest thereon at the rate of 6 per centum 
per annum from the date of the Jeopardy 
notice and demand to the date of notice and 
demand under this subsection. 

(h) Waiver of stay. Upon the filing of 
the bond the collection of so much of the 
amount assessed as is covered by the bond 
shall be stayed. The taxpayer shall have 
the right to waive such stay at any time In 
respect of the whole or any part of the 
amount covered by the bond, and if as a 
result of such waiver any part of the amount 
covered by the bond is paid, then the bond 
shall, at the request of the taxpayer, be pro¬ 
portionately reduced. If the Board deter¬ 
mines that the amount assessed is greater 
than the amount which should have been 
assessed, then when the decision of the 
Board is rendered the bond 9hall. at the 
request of the taxpayer, be proportionately 
reduced. 

(i) Collection of unpaid amounts. When 
the petition has been filed with the Board 
and when the amount which should have 
been assessed has been determined by a 
decision of the Board which has become 
final, then any unpaid portion, the collec¬ 
tion of which has been stayed by the bond, 
shall be collected as part of the tax upon 
notice and demand from the collector, and 
any remaining portion of the assessment 
shall be abated. If the amount already col¬ 
lected exceeds the amount determined as 
the amount which should have been as¬ 
sessed. such excess shall be credited or re¬ 
funded to the taxpayer as provided in sec¬ 
tion 322, without the filing of claim there¬ 
for. If the amount determined as the 
amount which should have been assessed 
is greater than the amount actually as¬ 
sessed. then the difference shall be assessed 
and shall be collected as part of the tax 
upon notice and demand from the collector. 

(j) Claims in abatement. No claim in 
abatement shall be filed in respect of any 
assessment in respect of any tax Imposed 
by this chapter. 

§ 19.273-1 Jeopardy assessments. If 
the Commissioner believes that the as¬ 
sessment or collection of a deficiency 
will be jeopardized by delay, he is re¬ 
quired to assess such deficiency imme¬ 
diately, together with the interest and 
other additional amounts provided by 
law. If a deficiency is assessed on ac¬ 
count of jeopardy after the decision of 
the Board of Tax Appeals is rendered, 
the jeopardy assessment may be made 
only with respect to the deficiency de¬ 
termined by the Board. The Commis¬ 
sioner is prohibited from making a 
jeopardy assessment after a decision of 
the Board has become final (see sec¬ 
tion 1140, set forth in paragraph 39 of 
the Appendix to these regulations) or 
after the taxpayer has filed a petition 
for review of the decision of the Board. 


If notice of a deficiency was mailed 
to the taxpayer (see section 272 (a)) be¬ 
fore it was discovered that delay would 
jeopardize the assessment or collection 
of the tax, a jeopardy assessment may be 
made in an amount greater or less than 
that included in the deficiency notice. 
On the other hand if the assessment on 
account of jeopardy was made without 
mailing the notice required by section 
272 (a), the Commissioner must within 
60 days after the making of the assess¬ 
ment send the taxpayer notice of the de¬ 
ficiency by registered mail. The tax¬ 
payer may file a petition with the Board 
for a redetermination of the amount of 
the deficiency within 90 days (not count¬ 
ing Sunday or a legal holiday in the Dis¬ 
trict of Columbia as the ninetieth day) 
after such notice is mailed. The Com¬ 
missioner may, at any time before the 
decision of the Board is rendered, abate 
such assessment, or any unpaid portion 
thereof, to the extent that he believes the 
assessment to be excessive in amount. If 
the petition of the taxpayer is filed with 
the Board, either before or after the mak¬ 
ing of the jeopardy assessment, the Com¬ 
missioner is required to notify the Board 
of such assessment or abatement, and the 
Board has jurisdiction to redetermine 
the amount of the deficiency together 
with all other amounts assessed at the 
same time in connection therewith. (See 
section 273 (e).) 

After a jeopardy assessment has been 
made, the list showing such assessment 
will be immediately transmitted to the 
collector. Upon receipt of the list con¬ 
taining the assessment, the collector is 
required to send notice and demand to 
the taxpayer for the amount of the 
jeopardy assessment. Regardless of 
whether the taxpayer has filed a petition 
with the Board, he is required to make 
payment of the amount of such assess¬ 
ment (to the extent that it has not been 
abated) within 10 days after the send¬ 
ing of notice and demand by the collec¬ 
tor, unless before the expiration of such 
10-day period he files with the collector 
a bond on Form 1129 of the character 
hereinafter prescribed. The bond must 
be in such amount, not exceeding double 
the amount for which the stay is desired, 
as the collector deems necessary and 
must be executed by sureties satisfactory 
to the collector. It must be conditioned 
upon the payment of so much of the 
amount included therein as is not abated 
by a decision of the Board which has 
become final, together with the interest 
on such amount provided for in section 
297. If the bond is given before the tax¬ 
payer has filed his petition with the 
Beard, it must contain a further condi¬ 
tion that if a petition is not filed before 
the expiration of the 90-day period pro¬ 
vided for the filing of such petition, the 
amount stayed by the bond will be paid 
upon notice and demand at any time 
after the expiration of such period, to¬ 
gether with interest thereon at the rate 
of 6 percent per annum from the date of 
the jeopardy notice and demand to the 
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date of the notice and demand made 
after the expiration of the 90-day period. 
If a petition is not filed with the Board 
within the 90-day period, the collector 
will be so advised, and, if collection of 
the deficiency has been stayed by the 
filing of a bond within 10 days after the 
date of jeopardy notice and demand, he 
should then give notice and make de¬ 
mand for payment of the amount as¬ 
sessed plus interest. Any bond filed after 
the expiration of 10 days from the date 
of the jeopardy notice and demand is not 
such a bond as is contemplated by sec¬ 
tion 273 (f), and, while the collector may 
in his discretion accept the bond and 
stay collection of the deficiency, the tax¬ 
payer will not be relieved from payment 
of interest on the amount of the defi¬ 
ciency at the rate of 6 percent per an¬ 
num from the date of the jeopardy 
notice and demand to the date of pay¬ 
ment. 

Upon the filing of a bond of the char¬ 
acter described within 10 days after the 
date of notice and demand for payment 
of the amount assessed, the collection of 
so much thereof as is covered by the 
bond will be stayed. The taxpayer may 
at any time waive the stay of collection 
of the whole or any part of the amount 
covered by the bond. If as a result of 
such waiver any part of the amount cov¬ 
ered by the bond is paid, or if any por¬ 
tion of the jeopardy assessment is abated 
by the Commissioner before the decision 
of the Board is rendered, then the bond 
shall at the request of the taxpayer be 
proportionately reduced. If the Board 
determines that the amount assessed is 
greater than the correct amount of the 
tax, the bond will also be proportionately 
reduced at the request of the taxpayer 
after the Board renders its decision. 

After the Board has rendered its de¬ 
cision and such decision has become 
final, the collector will be notified of the 
action taken. The collector will then 
send notice and demand for the unpaid 
portion of the amount determined by the 
Board, the collection of which has been 
stayed by the bond. The collector is re¬ 
quired to include in the notice and de¬ 
mand for the unpaid portion, interest at 
the rate of 6 percent per annum from 
the date of the jeopardy notice and de¬ 
mand to the date of the notice and de¬ 
mand referred to in this paragraph. If 
the amount of the jeopardy assessment 
is less than the amount determined by 
the Board, the difference, together with 
interest as provided in section 292, will 
be assessed, and collected as part of the 
tax upon notice and demand from the 
collector. If the amount included in the 
notice and demand made after the de¬ 
cision of the Board is not paid within 10 
days after such notice and demand, 
there shall be collected as part of the 
tax, interest as provided in section 294 
(J>). If the amount of the jeopardy as¬ 
sessment is in excess of the amount de¬ 
termined by the Board, the unpaid por¬ 
tion of such excess will be abated. If 


any part of the excess amount has been 
paid, it will be credited or refunded to 
the taxpayer as provided in section 322. 

As to bankruptcy, proceedings for 
the relief of debtors and receivership 
cases, see sections 274 and 298 and sec¬ 
tions 19.274-1 and 19.274-2.* 

Sec. 274. Bankruptcy and rece iver ships. 

(a) Immediate assessment. Upon the ad¬ 
judication of bankruptcy of any taxpayer In 
any bankruptcy proceeding or the appoint¬ 
ment of a receiver for any taxpayer in any 
receivership proceeding before any court of 
the United States or of any State or Territory 
or of the District of Columbia, any deficiency 
(together with all interest, additional 
amounts, or additions to the tax provided for 
by law) determined by the Commissioner in 
respect of a tax imposed by this chapter upon 
such taxpayer shall, despite the restrictions 
Imposed by section 272 (a) upon assessments 
be immediately assessed if such deficiency h$s 
not theretofore been assessed in accordance 
with law. In such cases the trustee In bank¬ 
ruptcy or receiver shall give notice In writing 
to the Commissioner of the adjudication of 
bankruptcy or the appointment of the re¬ 
ceiver. and the running of the statute of 
limitations on the making of assessments 
shall be suspended for the period from the 
date of adjudication in bankruptcy or the 
appointment of the receiver to a date 30 days 
after the date upon which the notice from 
the trustee or receiver is received by the 
Commissioner; but the suspension under this 
sentence shall in no case be for a period in 
excess of two years. Claims for the deficiency 
and such interest, additional amounts and 
additions to the tax may be presented, for 
adjudication in accordance with law. to the 
court before which the bankruptcy or receiv¬ 
ership proceeding is pending, despite the 
pendency of proceedings for the redetermina¬ 
tion of the deficiency In pursuance of a peti¬ 
tion to the Board; but no petition for any 
such redetermination shall be filed with the 
Board after the adjudication of bankruptcy 
or the appointment of the receiver. 

(b) Unpaid claims. Any portion of the 
claim allowed In such bankruptcy or receiver¬ 
ship proceeding which is unpaid shall be paid 
by the taxpayer upon notice and demand 
from the collector after the termination of 
such proceeding, and may be collected by 
distraint or proceeding in court within 6 
yeans after termination of such proceeding. 
Extensions of time for such payment may be 
had in the same manner and subject to the 
same provisions and limitations as are pro¬ 
vided in section 272 (J) and section 296 in 
the case of a deficiency in a tax imposed by 
this chapter. 

§ 19.274-1 Bankruptcy and receiver¬ 
ship proceedings . During a bankruptcy 
proceeding, or an equity receivership 
proceeding in either a Federal or a State 
court, the assets of the taxpayer are in 
general under the control of the court in 
which such proceeding is pending, and 
the collection of taxes cannot be made by 
distraining upon such assets. However, 
any assets which under applicable pro¬ 
visions of law are not under the contrQl 
of the court may be subject to distraint. 

As used in these regulations the term 
"bankruptcy proceeding” includes pro¬ 
ceedings under Chapters I to VII of the 
Bankruptcy Act, as amended, or under 
section 74, 75, 77, or 77B, or Chapters X 
to XIII. or Chapter XV, of such Act, as 
amended; and the term "adjudication of 
bankruptcy” includes, in addition }o an 
adjudication in a proceeding under Cap- 
ters I to VII, the approval of a petition 
as properly filed under section 77 or 77B 


or Chapter X by a court of compe < nt 
jurisdiction or the filing of a petition 
under section 74 or 75 or Chapters XI 
to xm or Chapter XV with a court 0 f 
competent jurisdiction. 

A trustee in bankruptcy (including a 
trustee, receiver, debtor in possession, or 
other person designated as in control of 
the assets of a debtor in any bank¬ 
ruptcy proceeding by order of the court 
in which such proceeding is pending) 
or a receiver in any receivership proceed¬ 
ing is required to give notice in writing 
to the Commissioner of Internal Revenue 
in Washington. D. C., of the adjudica¬ 
tion of bankruptcy or the appointment 
of a receiver. (See section 274 (a) and 
section 19.275-1.) 

Collectors should, promptly after no¬ 
tice of outstanding liability against a 
taxpayer In any bankruptcy or receiver¬ 
ship proceeding, and in any event within 
the time limited by the appropriate pro¬ 
visions of the Bankruptcy Act. as 
amended, and the orders of the court in 
which such proceeding is pending, hie 
claim covering such liability in the court 
in which such proceeding is pending 
Such claim should be filed whether the 
unpaid taxes involved have been assessed 
or not, except in cases where the depart¬ 
mental instructions direct otherwise; 
for example, where the payment of the 
taxes is secured by a sufficient bond. 
Such claims should cover the amount 
represented by the assessment, plus in¬ 
terest at the rate of 6 percent per an¬ 
num for the period from the date of fil¬ 
ing claim by,the collector to the date of 
termination of the bankruptcy or receiv¬ 
ership proceeding or to the date of pay¬ 
ment if payment is made in full prior to 
such termination. At the same time 
claim is filed with the bankruptcy or re¬ 
ceivership court, the collector will send 
notice and demand for payment to the 
taxpayer together with a copy of such 
claim. 

Under section 3466 of the Revised 
Statutes and section 3467 of the Revised 
Statutes, as amended (paragraphs 80 
and 81, respectively, of the Appendix to 
these regulations), and section 64 of the 
Bankruptcy Act, as amended, taxes are 
entitled to the priority over other claims 
therein stated and the trustee, receiver, 
debtor in possession, or other person des¬ 
ignated as in control of the assets of the 
debtor by the court in which bank¬ 
ruptcy or receivership proceeding is 
pending, may be held personally liable 
for failure on his part to protect the 
priority of the Government respecting 
taxes of which he has notice. Bank¬ 
ruptcy courts have jurisdiction under the 
Bankruptcy Act, as amended, to deter¬ 
mine all disputes regarding the amount 
and validity of taxes of a bankrupt or of 
a debtor in a proceeding under the 
Bankruptcy Act, as amended. A bank¬ 
ruptcy or receivership proceeding does 
not discharge any portion of a claim of 
the United States for taxes except in 
the case of a proceeding under Chapter 
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X of the Bankruptcy Act, as amended, 
and except to the extent which may be 
provided in a plan or arrangement duly 
effectuated in a bankruptcy proceeding; 
and any portion of a claim of the United 
States for taxes which has been allowed 
by the court in which the bankruptcy or 
receivership proceeding is pending and 
which remains unsatisfied after the ter¬ 
mination of the bankruptcy or receiver¬ 
ship proceeding shall be collected with 
interest as provided in section 298.* 

5 19.274-2 Immediate assessments in 
bankruptcy and receivership cases. If 
the Commissioner' has determined that 
a deficiency is due in respect of income 
tax and the taxpayer has filed a peti¬ 
tion with the Board of Tax Appeals prior 
to the adjudication of bankruptcy or the 
appointment of a receiver, the trustee, 
receiver, debtor in possession, or other 
person designated as in control of the 
assets of the debtor by the court in 
which the bankruptcy or receivership 
proceeding is pending, may prosecute 
the taxpayer's appeal before the Board 
as to that particular determination. No 
petition shall be filed with the Board for 
a redetermination of the deficiency after 
the adjudication of bankruptcy or the 
appointment of a receiver. 

Claim for the amount of a deficiency, 
even though pending before the Board 
for consideration, may be filed with the 
court in which the bankruptcy or receiv¬ 
ership proceeding is pending without 
awaiting final decision of the Board. In 
case of final decision of the Board be¬ 
fore the termination of the bankruptcy, 
debtor, or receivership proceeding, a 
copy of the Board’s decision may be filed 
by the Commissioner with the court in 
which such proceeding is pending. 

While the Commissioner is required 
by section 274 to make immediate 
assessment of any deficiency, such as¬ 
sessment is not made as a jeopardy as¬ 
sessment within the meaning of section 
273. and consequently the provisions of 
that section do not apply to any assess¬ 
ment made under section 274. There¬ 
fore, the notice of the deficiency pro¬ 
vided for in section 273 (b) will not be 
mailed. Although such notice will not 
be issued, nevertheless a letter will be 
sent to the taxpayer, or to the trustee, 
receiver, debtor in possession, or other 
person designated by the court in which 
the bankruptcy or receivership proceed¬ 
ing is pending as in control of the assets 
of the debtor, notifying him in detail 
how r the deficiency was computed, that 
he may furnish evidence showing where¬ 
in the deficiency is incorrect, and that 
upon request he will be granted a hear¬ 
ing with respect to such deficiency. If 
after such evidence is submitted and 
hearing held any adjustment appears 
necessary in the deficiency, appropriate 
action will be taken. A copy of the 
notification letter will be attached to the 
assessment list as the collector's au¬ 
thority for filing claim in any bank¬ 
ruptcy or receivership proceeding. 

No. 23-H 


If any portion of the claim allowed by 
the court in a bankruptcy or receiver¬ 
ship proceeding remains unpaid after 
the termination of such proceeding, the 
collector will send notice and demand 
for payment thereof to the taxpayer. 
Such unpaid portion with interest as 
provided in section 298 may be collected 
from the taxpayer by distraint or pro¬ 
ceeding in court within six years after 
the termination of the bankruptcy or 
receivership proceeding. Extensions of 
time for the payment of such unpaid 
amount may be granted in the same 
manner and subject to the same provi¬ 
sions and limitations as provided in sec¬ 
tions 272 (J) and 297. (See section 
19.272-3.) 

This section deals only with immediate 
assessments provided for in section 274 
and the procedure in connection with 
such assessments.* 

Sec. 275. Period of limitation upon assess¬ 
ment AND COLLECTION. 

Except as provided in section 276— 

(a) General rule. The amount of Income 
taxes imposed by this chapter shall be as¬ 
sessed within three years after the return 
was filed, and no proceeding In court without 
assessment for the collection of such taxes 
shall be begun after the expiration of such 
period. 

(b) Request for prompt assessment. In 
the case of income received during the life¬ 
time of a decedent, or by his estate during 
the period of administration, or by a cor¬ 
poration. the tax shall be assessed, and any 
proceeding in court without assessment for 
the collection of such tax shall be begun, 
within eighteen months after written re¬ 
quest therefor (filed after the return is 
made) by the executor, administrator, or 
other fiduciary representing the estate of 
such decedent, or by the corporation, but 
not after the expiration of three years after 
the return was filed. This subsection shall 
not apply in the case of a corporation un¬ 
less— 

(1) Such written request notifies the Com¬ 
missioner that the corporation contemplates 
dissolution at or before the expiration of 
such 18 months* period; and 

(2) The dissolution is in good faith begun 
before the expiration of such 18 months’ 
period; and 

(3) The dissolution Is completed. 

(c) Omission from gross income. It the 
taxpayer omits from gross income an 
amount properly includible therein which Is 
in excess of 25 per centum of the amount 
of gross income stated in the return, the 
tax may be assessed, or a proceeding in 
court for the collection of such tax may be 
begun without assessment, at any time 
within 5 years after the return was filed. 

(d) Shareholders of foreign personal hold - 
ing companies. If the taxpayer omits from 
gross income an amount properly Includible 
therein under section 337 (b) (relating to 
the Inclusion in the gross Income of United 
States shareholders of their distributive 
shares of the undistributed Supplement P 
net income of a foreign personal holding 
(company) the tax may be assessed, or a 
proceeding in court for the collection of 
such tax may be begun without assessment, 
at any time within seven years after the 
return was filed. 

(e) Distributions in liquidation to share¬ 
holders. If the taxpayer omits from gross 
income an amount properly includible 
therein under section 115(c) as an amount 
distributed in liquidation of a corporation, 
other than a foreign) personal holding com¬ 
pany, the tax may be assessed, or a pro¬ 
ceeding in court for the collection of such 


tax may be begun without assessment, at 
any time within four years after the return 
was filed. 

(f) For the purposes of subsections (a), 
(b). (c), (d), and (e), a return filed be¬ 
fore the last day prescribed by law for the 
filing thereof shall be considered as filed 
on such last day. 

(g) Corporation and shareholder. If a 
corporation makes no return of the tax im¬ 
posed by this chapter, but each of the 
shareholders Includes in his return his dis¬ 
tributive share of the net Income of the 
corporation, then the tax of the corpora¬ 
tion shall be assessed within four years 
after the last date on which any such share¬ 
holder’s return was filed. 

Sec. 276. Same—Exceptions. 

(a) False return or no return. In the case 
of a false or fraudulent return with intent 
to evade tax or of a failure to file a return 
the tax may be assessed, or a proceeding in 
court for the collection of such tax may be 
begun without assessment, at any time. 

(b) Waiver. Where before the expiration 
of the time prescribed in section 275 for the 
assessment of the tax, both the Commis¬ 
sioner and the taxpayer have consented in 
writing to its assessment after such time, 
the tax may be assessed at any time prior 
to the expiration of the period agreed upon. 
The period so agreed upon may be extended 
by subsequent agreements in writing made 
before the expiration of the period previously 
agreed upon. 

(c) Collection after assessment. Where 
the assessment of any Income tax imposed 
by this chapter has been made within the 
period of limitation properly applicable 
thereto, such tax may be collected by dis¬ 
traint or by a proceeding in court, but only 
if begun (1) within six years after the as¬ 
sessment of the tax. or (2) prior to the ex¬ 
piration of any period for collection agreed 
upon In writing by the Commissioner and 
the taxpayer before the expiration of such 
six-year periqd. The period so agreed upon 
may be extended by subsequent agreements 
in writing made before the expiration of the 
period previously agreed upon. 

Sec. 277. Suspension of running of 
statute. 

The running of the statute of limitations 
provided In section 275 or 276 on the mak¬ 
ing of assessments and the beginning of dis¬ 
traint or a proceeding in court for collec¬ 
tion, in respect of any deficiency, shall (after 
the mailing of a notice under section 272 
(a)) be suspended for the period during 
which the Commissioner is prohibited from 
making the assessment or beginning dis¬ 
traint or a proceeding in court (and in any 
event, if a proceeding in respect of the de¬ 
ficiency is placed on the docket of the 
Board, until the decision of the Board be¬ 
comes final), and for sixty days thereafter. 

§ 19.275-1 Period of limitation upon 
assessment of tax. The amount of in¬ 
come tax imposed by the Internal Rev¬ 
enue Code must be assessed within three 
years after the return was filed. For the 
purposes of subsections Ca), (b), (c). 
(d), and (e) of section 275, a return filed 
before the last day prescribed by law 
for the filing thereof shall be considered 
as filed on such last day. Exceptions 
to the period of limitation stated in this 
paragraph (other than those provided 
for elsewhere in the Code) are as follows: 

(1) In the case of income received 
during the lifetime of a decedent or by 
his estate during the period of adminis¬ 
tration, or by a corporation contem¬ 
plating dissolution, the tax shall be as¬ 
sessed within 18 months after written 
request therefor by the fiduciary or legal 
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representative of the estate of the de¬ 
cedent or by the corporation, but not 
after the expiration of three years after 
the return was filed. The effect of this 
provision is to limit the period in which 
the Commissioner may assess the tax in 
such cases to a period of 18 months from 
the date the request is filed, even though 
more than 18 months still remain of the 
regular 3-year period in which the as¬ 
sessment may under ordinary circum¬ 
stances be made. The request, in order 
to be effective, must be made after the 
return is filed and must be in such lan¬ 
guage as to make it clear to the Com¬ 
missioner that it is desired to take ad¬ 
vantage of the provisions of section 
275 (b). In the case of a corporation the 
18-month period of limitation shall not 
apply Unless— 

(a) The written request notifies the 
Commissioner that the corporation con¬ 
templates dissolution at or before the ex¬ 
piration of such period, 

(b) The dissolution is in good faith be¬ 
gun before the expiration of such period, 
and 

(c) The dissolution so begun is com¬ 
pleted either before or after the expira¬ 
tion of such 18-month period. 

Such a request does not have the effect 
of extending the regular period of limi¬ 
tation even though the request is made 
less than 18 months before the expiration 
of the regular period of limitation. 

(2) If a corporation makes no income 
tax return under the Internal. Revenue 
Code, but each of the shareholders in¬ 
cludes in his personal return his distribu¬ 
tive share of the net income of the cor¬ 
poration, the tax of the corporation shall 
be assessed within four years after the 
last date on which any such sharehold¬ 
er’s return was filed. 

(3) In the case of a false or fraudulent 
return with intent to evade tax, the tax 
may be assessed at any time after such 
false or fraudulent return is filed. 

(4) If there is omitted from the gross 
income stated in the return an amount 
properly includible therein which is in 
excess of 25 percent of the gross income 
so stated, the tax may be assessed at any 
time within five years after the return 
was filed. 

(5) In the event the taxpayer fails to 
file a return, the amount of tax due may 
be assessed at any time after the date 
prescribed for filing the return. (But see 
paragraph (2) of this section.) 

(6) If the taxpayer omits from gross 
income an amount properly includible 
therein under section 337 (b) as his dis¬ 
tributive share of the undistributed Sup¬ 
plement P net income of a foreign per¬ 
sonal holding company (see sections 331 
to 340, inclusive), the tax may be as¬ 
sessed at any time within seven years 
after the return was filed. 

(7) If the taxpayer omits from gross 
income an amount properly includible 
therein under section 115 (c) as an 
amount distributed in liquidation of a 


corporation, other than a foreign per¬ 
sonal holding company, the tax may be 
assessed at any time within four years 
after the return was filed, 

(8) If before the expiration of the 
time prescribed in section 275 for the 
assessment of the tax the Commissioner 
and the taxpayer have consented in 
writing to the assessment of the tax 
after such time, the tax may be as¬ 
sessed at any time prior to the expira¬ 
tion of the period agreed upon. The 
period agreed upon may be extended by 
subsequent agreements in writing made 
before the expiration of the period pre¬ 
viously agreed upon. 

(9) If a notice of a deficiency has 
been mailed to the taxpayer under the 
provisions of section 272 (a), then the 
running of the statute of limitations on 
assessment of any deficiency shall be 
suspended for the period during which 
the Commissioner is prohibited from 
making the assessment (and in any 
event, if a proceeding in respect of the 
deficiency is placed on the docket of the 
Board, until the decision of the Board 
becomes final), and for 60 days there¬ 
after. If the Commissioner mails to a 
taxpayer a notice of deficiency within 
the statutory period of limitation and 
the taxpayer does not appeal therefrom 
to the Board, the notice of deficiency 
so given does not suspend the running 
of the period of limitation on assess¬ 
ment for the purpose of any additional 
deficiency shown to be due in a subse¬ 
quent deficiency notice. 

(10) In a bankruptcy or receivership 
proceeding the running of the statute 
of limitations on the making of assess¬ 
ments is suspended from the date of ad¬ 
judication in bankruptcy or the date of 
the appointment of a receiver, as the 
case may be. to a date 30 days after 
the date upon which the notice pro¬ 
vided for in section 274 (a) is received 
by the Commissioner in Washington, 
D. C., but in no case shall the suspen¬ 
sion be for a period in excess of two 
years. See section 274 (a) and sections 
19.274-1 and 19.274-2. 

With respect to the period of limi¬ 
tation for assessing the amount of the 
liability of a transferee of property, or 
for assessing the amount of the liability 
of a fiduciary under section 3467 of the 
Revised Statutes, as amended (para¬ 
graph 81 of the Appendix to these regu¬ 
lations), see section 311. • 

§ 19.275-2 Period of limitation upon 
collection of tax. In the case of the 
income taxes imposed by the Internal 
Revenue Code, a proceeding in court 
without assessment for the collection of 
such tax must be begun within three 
years after the return was filed. 

The exceptions to the period of limi¬ 
tation upon collection of the tax with¬ 
out assessment stated in the preceding 
paragraph are as follows: 

(1) In the case of income received 
during the lifetime of a decedent or by 


his estate during the period of adminis¬ 
tration, or by a corporation, a pro¬ 
ceeding in court for the collection of 
the tax without assessment must be 
begun within 18 months after a written 
request therefor by the executor, ad¬ 
ministrator, or other fiduciary repre¬ 
senting the estate of the decedent, or 
by the corporation, but not after the 
expiration of three years after the re¬ 
turn was filed. Such a request does not 
have the effect of extending the regular 
period of limitation within which a pro¬ 
ceeding in court without assessment may 
be begun, even though the request is 
made less than 18 months before the 
expiration of the regular period of lim¬ 
itation, nor is,it of any effect if made 
before the return is filed. In the case 
of a corporation the conditions stated 
in (a), (b), and (c) of paragraph a) 
of section 19.275-1 also must be met. 

(2) A proceeding in court for the col¬ 
lection of the tax without assessment 
may be begun at any time— 

(a) In case the taxpayer files a false 
or fraudulent return with intent to 
evade tax; and 

(b) In case the taxpayer failed to file 
a return. 

(3) If there is emitted from the gross 
income stated in the return an amount 
properly includible therein which is in 
excess of 25 percent of the gross income 
so stated, a proceeding in court for the 
collection of the tax may be begun with¬ 
out assessment at any time within five 
years after the return was filed. 

(4) If the taxpayer omits from gross 
income an amount properly includible 
therein under section 337 (b) as his dis¬ 
tributive share of the undistributed Sup¬ 
plement P net income of a foreign 
personal holding company (see sections 
331 to 340, inclusive), a proceeding in 
court for the collection of the tax may 
be begun without assessment at any time 
within seven years after the return was 
filed. 

(5) If the taxpayer omits from gross 
income an amount properly includible 
therein under section 115 (c) as an 
amount distributed in liquidation of a 
corporation, other than a foreign per¬ 
sonal holding company, a proceeding in 
court for the collection of the tax may 
be begun without assessment at any time 
within four years after the return was 
filed. 

In any case in which the tax has been 
assessed within the statutory period of 
limitation properly applicable thereto, a 
proceeding in court or distraint for the 
collection of such tax may be begun 
within six years after the assessment 
thereof, or prior to the expiration of 
any period for collection agreed upon 
in writing by the Commissioner and 
the taxpayer before the expiration of 
such 6-year period. The period so 
agreed upon may be extended by sub¬ 
sequent agreements in writing made be¬ 
fore the expiration of the period pre- 
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viously agreed upon. In determining 
the running of the statute of limitations 
in respect of distraint, the distraint 
shall be held to have been begun, in 
the case of personal property, on the 
date on which the levy upon such prop¬ 
erty is made, or, in the case of real 
property, on the date on which notice 
of the time and place of sale Is given to 
the person whose estate it is proposed 
to sell. 

If a notice of a deficiency has been 
mailed to the taxpayer under the pro¬ 
visions of section 272 (a) (see section 
19.272-1), then the running of the 
statute of limitations on the beginning 
of distraint after assessment, or on the 
beginning of a proceeding in court after 
assessment or without assessment, in 
respect of any deficiency, shall be sus¬ 
pended for the period during which the 
Commissioner is prohibited from be¬ 
ginning such distraint or proceeding in 
court (and in any event, if a proceed¬ 
ing in respect of the deficiency is placed 
on the docket of the Board, until the 
decision of the Board becomes final), 
and for 60 days thereafter. 

With respect to the period of limita¬ 
tion upon the collection of the tax on 
unpaid claims in bankruptcy or receiver¬ 
ship proceedings, see section 274 (b) and 
section 19.274-2.* 

Interest and Additions to the Tax 

Sec. 291. Failure to file return. 

In case of any faUure to make and file re¬ 
turn required by this chapter, within the 
time prescribed by law or prescribed by the 
Commissioner in pursuance of law, unless 
it is shown that such failure Is due to rea¬ 
sonable cause and not due to willful neglect, 
there shall be added to the tax: 5 per centum 
if the failure is for not more than thirty 
days with an additional 5 per centum for 
each additional thirty days or fraction there¬ 
of during which such failure continues, not 
exceeding 25 per centum in the aggregate. 
Tlie amount so added to any tax shaU be 
collected at the same time and in the same 
manner and as a part of the tax unless the 
tax has been paid before the discovery of 
the neglect, in which case the amounts so 
added shall be collected in the same manner 
as the tax. The amount added to the tax 
under this section shall be in lieu of the 25 
per centum addition to the tax provided in 
section 3612 (d) (1). 

§ 19.291-1 Addition to the tax in case 
of failure to file return . In case of fail¬ 
ure to make and file a return required by 
chapter 1 within the prescribed time, a 
certain percent of the amount of the tax 
is added to the tax unless the return is 
later filed and failure to file the return 
within the prescribed time is shown to 
the satisfaction of the Commissioner to 
be due to reasonable cause and not to 
willful neglect. The amount to be added 
to the tax is 5 percent if the failure is for 
not more than 30 days, with an addi¬ 
tional 5 percent for each additional 30 
days or fraction thereof during which 
failure continues, not to exceed 25 per¬ 
cent in the aggregate. Two classes of 
delinquents are subject to this addition 
to the tax: 

(a) Those who do not file returns and 
for whom returns are made by a col¬ 


lector, a deputy collector, or the Com¬ 
missioner, and 

(b) Those who file tardy returns and 
are unable to show reasonable cause for 
the delay. 

A taxpayer who files a tardy return 
and wishes to avoid the addition to the 
tax for delinquency must make an af¬ 
firmative showing of all facts alleged as 
a reasonable cause for failure to file the 
return on time in the form of an affidavit 
which should be attached to the return. 
If such an affidavit is furnished with the 
return or upon the collector’s demand, 
the collector, unless otherwise directed 
by the Commissioner, will forward the 
affidavit with the return, and, If the 
Commissioner determines that the de¬ 
linquency was due to a reasonable cause, 
and not to willful neglect, the addition to 
the tax will not be assessed. If the tax¬ 
payer exercised ordinary business care 
and prudence and was nevertheless un¬ 
able to file the return within the pre¬ 
scribed time, then the delay is due to a 
reasonable cause. 

If the addition to the tax for delin¬ 
quency in filing the return has been 
added, the amount so added shall be 
collected in the same maner as the tax. 

For addition to the tax in case of a 
deficiency due to fraud with intent to 
evade tax, see section 293. As to the 
making of returns for taxpayers by col¬ 
lectors or the Commissioner in the case 
of delinquency in filing a return, or in 
the case of a false or fraudulent return, 
see section 3612 (paragraph 97 of the 
Appendix to these regulations).* 

Sec. 292. Interest on deficiencies. 

Interest upon the amount determined as 
a deficiency shall be assessed at the same 
time as the deficiency, shall be paid upon 
notice and demand from the collector, and 
shall be collected as a part of the tax, at 
the rate of 6 per centum per annum from 
the date prescribed for the payment of the 
tax (or, if the tax is paid in installments, 
from the date prescribed for the payment of 
the first Installment) to the date the defi¬ 
ciency is assessed, or. in the case of a waiver 
under section 272 (d), to the thirtieth day 
after the filing of such waiver or to the date 
the deficiency is assessed whichever Is the 
earlier. 

Sec. 293. Additions to the tax in case of 

DEFICIENCY. 

(a) Negligence. If any part of any de¬ 
ficiency is due to negligence, or intentional 
disregard of rules and regulations but with¬ 
out Intent to defraud. 5 per centum of the 
total amount of the deficiency (in addition 
to such deficiency) shall be assessed, col¬ 
lected. and paid in the same manner as if 
It were a deficiency, except that the provi¬ 
sions of section 272 (i), relating to the pro¬ 
rating of a deficiency, and of section 292. 
relating to interest on deficiencies, shall not 
be applicable. 

(b) Fraud. If any part of any deficiency 
is due to fraud with intent to evade tax. then 
50 per centum of the total amount of the de¬ 
ficiency (in addition to such deficiency) shall 
be so assessed, collected, and paid, in lieu 
of the 50 per centum addition to the tax 
provided In section 3612 (d) (2). 

Sec. 294. Additions to the tax in case of 
nonpayment. 

(a) Tax shown on return. 

(1) General rule. Where the amount de¬ 
termined by the taxpayer as the tax imposed 


by this chapter, or any installment thereof, 
or any part of such amount or Installment, 
Is not paid on or before the date prescribed 
for its payment, there shall be collected as 
a part of the tax. interest upon such unpaid 
amount at the rate of 6 per centum per an¬ 
num from the date prescribed for its pay¬ 
ment until it is paid. 

(2) If extension granted. Where an exten¬ 
sion of time for payment of the amount eo 
determined as the tax by the taxpayer, or 
any installment thereof, has been granted, 
and the amount the time for payment of 
which has been extended, and the Interest 
thereon determined under section 295, Is not 
paid in full prior to the expiration of the 
period of the extension, then. In lieu of the 
Interest provided for In paragraph (1) of this 
subsection, interest at the rate of 6 per 
centum per annum shall be collected on such 
unpaid amount from the date of the expira¬ 
tion of the period of the extension until It 
is paid. 

(b) Deficiency. Where a deficiency, or any 
interest or additional amounts assessed In 
connection therewith under section 292, or 
under section 293, or any addition to the tax 
in case of delinquency provided for in sec¬ 
tion 291, is not paid In full within ten days 
from the date of notice and demand from the 
collector, there shall be collected as part of 
the tax. Interest upon the unpaid amount at 
the rate of 6 per centum per annum from the 
date of such notice and demand until it Is 
paid. If any part of a deficiency prorated to 
any unpaid Installment under section 272 (1) 
is not paid in full on or before the date pre¬ 
scribed for the payment of such installment, 
there shall be collected as part of the tax in¬ 
terest upon the unpaid amount at the rate 
of 6 per centum per annum from such date 
until it is paid. 

(c) Filing of jeopardy bond. If a bond is 
filed, as provided in section 273, the provisions 
of subsection (b) of this section shall not 
apply to the amount covered by the bond. 

Sec. 295. Time extended for payment of 
tax shown on return. 

If the time for payment of the amount 
determined as the tax by the taxpayer, or 
any installment thereof. Is extended under 
the authority of section 56 (c), there shall 
be collected as a part of such amount, inter¬ 
est thereon at the rate of 6 per centum per 
annum from the date when such payment 
should have been made If no extension had 
been granted, until the expiration of the 
period of the extension. 

Sec. 296. Time extended for payment of 
deficiency. 

If the time for the payment of any part 
of a deficiency is extended, there shall be 
collected, as a part of the tax. interest on 
the part of the deficiency the time for pay¬ 
ment of which is so extended, at the rate 
of 6 per centum per annum for the period 
of the extension, and no other interest shall 
be collected on such part of the deficiency 
for such period. If the part of the deficiency 
the time for payment of which is so extend¬ 
ed is not paid In accordance with the terms 
of the extension, there shall be collected, 
as a part of the tax. Interest on such unpaid 
amount at the rate of 6 per centum per 
annum for the period from the time fixed 
by the terms of the extension for Its pay¬ 
ment until It Is paid, and no other interest 
shall be collected on such unpaid amount 
for such period. 

Sec. 297. Interest in case of jeopardy as¬ 
sessments. 

In the case of the amount collected under 
section 273 (1) there shall be collected at 
the same time as such amount, and as a part 
of the tax. Interest at the rate of 6 per cen¬ 
tum per annum upon such amount from the 
date of the jeopardy notice and demand to 
the date of notice and demand under sec¬ 
tion 273 (l). or. in the case of the amount 
collected in excess of the amount of the 
Jeopardy assessment. Interest as provided In 
section 292. If the amount Included In the 
notice and demand from the collector under 
section 273 (i) Is not paid In full within 
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ten days after such notice and demand, then 
there shall be collected, as part of the tax. 
interest upon the unpaid amount at the 
rate of 6 per centum per annum from the 
date of such notice and demand until it is 
paid. 

Sec. 298 Bankruptcy and receiverships. 

If the unpaid portion of the claim allowed 
in a bankruptcy or receivership proceeding, 
as provided in section 274. is not paid in 
full within ten days from the date of notice 
and demand from the collector, then there 
shall bo collected as a part of such amount 
interest upon the unpaid portion thereof at 
the rate of 6 per centum per annum from 
the date of such notice and demand until 
payment. 

Sec. 299. Removal of property or depar¬ 
ture from United States. 

For additions to tax in case of leaving the 
United States or concealing property In such 
manner as to hinder collection of the tax. 
see section 146. 

Claims Against Transferees and 
Fiduciaries 

Sec. 311. Transferred assets. 

(a) Method of collection. The amounts 
of the following liabilities shall, except as 
hereinafter in this section provided, be as¬ 
sessed. collected, and paid in the same man¬ 
ner and subject to the same provisions and 
limitations as in the case of a deficiency in 
a tax imposed by this chapter (including 
the provisions in case of delinquency in 
payment after notice and demand, the provi¬ 
sions authorizing distraint and proceedings 
in court for collection, and the provisions 
prohibiting claims and suits for refunds): 

(1) Transferees. The liability, at law or 
in equity, of a transferee of property of a 
taxpayer, in respect of the tax (including 
interest, additional amounts, and additions 
to the tax provided by law) Imposed upon 
the taxpayer by this chapter. 

(2) Fiduciaries. The liability of a fidu¬ 
ciary under section 3467 of the Revised 
Statutes, as amended. (US.C., Title 31, § 192) 
in respect of the payment of any such tax 
from the estate of the taxpayer. 

Any such liability may be either as to the 
amount of tax shown on the return or as 
to any deficiency in tax. 

(b) Period of limitation. The period of 
limitation for assessment of any such lia¬ 
bility of a transferee or fiduciary shall be as 
follows: 

(1) In the case of the liability of an initial 
transferee of the property of the taxpayer— 
within one year after the expiration of the 
period of limitation for assessment against 
the taxpayer; 

(2) In the case of the liability of a trans¬ 
feree of a transferee of the property of the 
taxpayer—within one year after the expira¬ 
tion of the period of limitation for assessment 
against the preceding transferee, but only if 
within three years after the expiration of the 
period of limitation for assessment against 
the taxpayer;—except that if before the ex¬ 
piration of the period of limitation for the 
assessment of the liability of the transferee, a 
court proceeding for the collection of the tax 
or liability in respect thereof has been begun 
against the taxpayer or last preceding trans¬ 
feree, respectively—then the period of limi¬ 
tation for assessment of the liability of the 
transferee shall expire one year after the re¬ 
turn of execution in the court proceeding. 

(3) In the case of the liability of a fidu¬ 
ciary—not later than one year after the lia¬ 
bility arises or not later than the expiration 
of the period for collection of the tax in re¬ 
spect of which such liability arises, whichever 
is the later; 

(4) Where before the expiration of the time 
prescribed In paragraph (1), (2), or (3) for 
the assessment of the liability, both the Com¬ 
missioner and the transferee or fiduciary have" 
consented in writing to its assessment after 


such time, the liability may be assessed at 
any time prior to the expiration of the period 
agreed upon. The period so agreed upon may 
be extended by subsequent agreements in 
writing made before the expiration of the 
period previously agreed upon. 

(c) Period for assessment against tax- 
pager. For the purposes of this section, if 
the taxpayer is deceased, or in the case of 
a corporation, has terminated its existence, 
the period of limitation for assessment 
against the taxpayer shall be the period that 
would be in effect had death or termination 
of existence not occurred. 

(d) Suspeiision of running of statute of 
limitations. The running of the statute of 
limitations upon the assessment of the lia¬ 
bility of a transferee or fiduciary shall, after 
the mailing to the transferee or fiduciary of 
the notice provided for in section 272 (a), 
be suspended for the period during which 
the Commissioner is prohibited from making 
the assessment in respect of the liability 
of the transferee or fiduciary (and in any 
event, if a proceeding in respect of the lia¬ 
bility is placed on the docket of the Board, 
until the decision of the Board becomes 
final), and for sixty days thereafter. 

(e) Address for notice of liability. In the 
absence of notice to the Commissioner under 
section 312 (b) of the existence of a fidu¬ 
ciary relationship, notice of liability enforce¬ 
able under this section in respect of a tax 
imposed by this chapter, if mailed to the 
person subject to the liability at his last 
known address, shall be sufficient for the 
purposes of this chapter even If such person 
is deceased, or is under a legal disability, or, 
in the case of a corporation, has terminated 
its existence. 

(f) Definition of “transferee”. As used in 
this section, the term “transferee** Includes 
heir, legatee, devisee, and distributee. 

§ 19.311-1 Claims in cases of trans¬ 
ferred assets. The amount for which a 
transferee of the property of a taxpayer 
is liable, at law or in equity, and the 
amount of the personal liability of a 
fiduciary under section 3467 of the Re¬ 
vised Statutes, as amended, in respect 
of any income tax imposed by chapter 
1 (paragraph 81 of the Appendix to 
these regulations), whether shown on the 
return of the taxpayer or determined 
as a deficiency in the tax, shall be as¬ 
sessed against such transferee or such 
fiduciary, as the case may be, and col¬ 
lected and paid in the same manner and 
subject to the same provisions and lim¬ 
itations as in the case of a deficiency in 
a tax imposed by chapter 1, except as 
hereinafter provided. The provisions re¬ 
lating to delinquency in payment after 
notice and demand and the amount of 
interest attaching because of such de¬ 
linquency, the authorization of distraint 
and proceedings in court for collection, 
the prohibition of claims for abatement 
and claims and suits for refund, the 
filing of a petition with the Board of Tax 
Appeals, and the filing of a petition for 
review of the Board’s decision, are in¬ 
cluded in the sections of the Internal 
Revenue Code (and regulations pertain¬ 
ing thereto) relating to deficiencies in 
tax imposed by chapter 1. 

The term “transferee” as used in this 
section includes an heir, legatee, devisee, 
distributee of an estate of a deceased 
person, the shareholder of a dissolved 
corporation, the assignee or donee of an 


insolvent person, the successor of a cor¬ 
poration, a party to a reorganization as 
defined in section 112, and all other 
classes of distributees. 

The period of limitation for assessment 
of the liability of a transferee or of a 
fiduciary, referred to in the first para¬ 
graph of this section, is as follows: 

(1) In the case of the liability of an 
initial transferee of the property of the 
taxpayer one year after the expiration of 
the period of limitation for assessment 
against the taxpayer (see sections 275 
to 277, inclusive); 

(2) In the case of the liability of a 
transferee of a transferee of the prop¬ 
erty of the taxpayer, one year after the 
expiration of the period of limitation for 
assessment against the preceding trans¬ 
feree. or three years after the expiration 
of the period of limitation for assessment 
against the taxpayer, whichever of the 
two periods (the 1-year period or the 3- 
year period) first expires; 

(3) If a court proceeding against the 
taxpayer or last preceding transferee for 
the collection of the tax or liability in 
respect thereof, respectively, has been 
begun within the period of limitation for 
the bringing of such proceeding, then 
within one year after the return of execu¬ 
tion in such proceeding; and 

(4) In the case of the liability of a 
fiduciary, not later than one year after 
the liability arises or not later than the 
expiration of the period for collection of 
the tax in respect of which such liability 
arises, whichever is the later. 

(5) If before the expiration of the time 
prescribed in section 311 (b> (1), (2), or 
(3) for the assessment of the liability of 
a transferee or fiduciary, both the Com¬ 
missioner and the transferee or fiduciary 
have consented in writing to the assess¬ 
ment of the liability after such time, the 
liability may be assessed at any time prior 
to the expiration of the period agreed 
upon. The period so agreed upon may be 
extended by subsequent agreements in 
writing made before the expiration of 
the period previously agreed upon. 

For the purpose of determining the 
period of limitation for assessment 
against a transferee or a fiduciary, if the 
taxpayer is deceased, or, in the case of a 
corporation, has terminated its existence, 
the period of limitation for assessment 
against the taxpayer shall be the period 
that would be in effect had the death or 
termination of existence not occurred. 

If a notice of the liability of a trans¬ 
feree or the liability of a fiduciary has 
been mailed to such transferee or to such 
fiduciary under the provisions of section 
272 (a), then the running of the statute 
of limitations shall be suspended for the 
period during which the Commissioner 
is prohibited from making the assess¬ 
ment in respect of the liability of the 
transferee or fiduciary (and in any event, 
if a proceeding in respect of the liability 
is placed on the docket of the Boaid, 
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until the decision of the Board becomes 
final'. and for 60 days thereafter.* 

Sec. 312- Notice of fiduciary relation¬ 
ship. 

/a) Fiduciary of taxpayer. Upon notice 
♦rt the Commissioner that any person Is act- 
in* in a fiduciary capacity such fiduciary 
shall assume the powers, rights, duties, and 
nrivlleees of the taxpayer In respect of a 
{ax imposed by this chapter (except as oth¬ 
erwise specifically provided and except that 
the tax shall be collected from the estate 
of the taxpayer), until notice is given that 
the fiduciary capacity has terminated. 

/b) Fiduciary of transferee . Upon notice 
to the Commissioner that any person is act¬ 
ing in a fiduciary capacity for a person sub¬ 
ject to the liability specified in section 311. 
the fiduciary shall assume, on behalf of such 
person, the powers, rights, duties, and priv¬ 
ileges of such person under such section 
(except that the liability shall be collected 
from the estate of such person), until notice 
is given that the fiduciary capacity has 
terminated. 

(c) Manner of notice. Notice under sub¬ 
section (a) or (b) shall be given in accord¬ 
ance with regulations prescribed by the Com¬ 
missioner with the approval of the Secretary. 


519.312—1 Fiduciaries.. As soon as the 
Commissioner receives notice that a per¬ 
son is acting in a fiduciary capacity, such 
fiduciary must, except as otherwise spe¬ 
cifically provided, assume the powers, 
rights, duties, and privileges of the tax¬ 
payer with respect to income tax imposed 
by chapter 1. If the person is acting as 
a fiduciary for a transferee or other per¬ 
son subject to the liability specified in 
section 311, such fiduciary is required to 
assume the powers, rights, duties, and 
privileges of the transferee or other per¬ 
son under that section. The amount of 
the tax or liability is ordinarily not col¬ 
lectible from the personal estate of the 
fiduciary but is collectible from the estate 
of the taxpayer or from the estate of the 
transferee or other person subject to the 
liability specified in section 311. The 
“notice to the Commissioner” provided 
for in section 312 shall be a written no¬ 
tice signed by the fiduciary and filed with 
the Commissioner. The notice must state 
the name and address of the person for 
whom the fiduciary is acting, and the 
nature of the liability of such person: 
that is, whether it is a liability for tax, 
and, if so, the year or years involved, or 
a liability at law or in equity of a trans¬ 
feree of property of a taxpayer, or a lia¬ 
bility of a fiduciary under section 3467 of 
the Revised Statutes, as amended (para¬ 
graph 81 of the Appendix to these regula¬ 
tions) , in respect of the payment of any 
tax from the estate of the taxpayer. Any 
such written notice which has been filed 
with the Commissioner since the enact¬ 
ment of the Revenue Act of 1926 shall 
be considered as sufficient notice to the 
Commissioner within the meaning of sec¬ 
tion 312. Unless there is already on file 
with the Commissioner satisfactory evi¬ 
dence of the authority of the fiduciary to 
act for such person in a fiduciary ca¬ 
pacity, such evidence must be filed with 
and made a part of the notice. If the 
fiduciary capacity exists by order of court, 
a certified copy of the order may be re¬ 
garded as such satisfactory evidence. 
When the fiduciary capacity has termi¬ 


nated, the fiduciary in order to be relieved 
of any further duty or liability as such, 
must file with the Commissioner written 
notice that the fiduciary capacity has ter¬ 
minated as to him, accompanied by sat¬ 
isfactory evidence of the termination of 
the fiduciary capacity. The notice of 
termination should state the name and 
address of the person, if any, who has 
been substituted as fiduciary. 

If the notice of the fiduciary capacity 
described in the preceding paragraph is 
not filed with the Commissioner prior 
to the sending of notice of a deficiency 
by registered mail to the last known ad¬ 
dress of the taxpayer (see section 272 
(a)), or the last known address of the 
transferee or other person subject to lia¬ 
bility (see section 311), no notice of the 
deficiency will be sent to the fiduciary. 
In such a case the sending of the notice 
to the last known address of the tax¬ 
payer, transferee, or other person, as the 
case may be, will be a sufficient compli¬ 
ance with the requirements of the In¬ 
ternal Revenue Code, even though such 
taxpayer, transferee, or other person is 
deceased, or is under a legal disability, 
or In the case of a corporation, has 
terminated its existence. Under such 
circumstances if no petition is filed with 
the Board of Tax Appeals before the 
expiration of 90 days from the sending 
of the notice to the taxpayer, transferee, 
or other person, the tax, or liability un¬ 
der section 311, will be assesed immedi¬ 
ately upon the expiration of such 90-day 
period, and demand for payment will be 
made by the collector. The term “fidu¬ 
ciary” is defined in section 3797 (a) (6) 
to mean a guardian, trustee, executor, 
administrator, receiver, conservator, or 
any person acting in any fiduciary ca¬ 
pacity for any person. 

This section, relating to the provisions 
of section 312, shall not be taken to 
abridge in any way the powers and 
duties of fiduciaries provided for in other 
sections of the Internal Revenue Code.* 

Sec. 313. Cross reference. 

For prohibition of suits to restrain en¬ 
forcement of liability of transferee or fidu¬ 
ciary. see section 3653 (b). 

Overpayments 

Sec. 321. Overpayment of installment. 

If the taxpayer has paid as an installment 
of the tax more than the amount determined 
to be the correct amount of such Installment, 
the overpayment shall be credited against 
the unpaid installments, if any. If the 
amount already paid, whether or not on 
the basis of installments, exceeds the amount 
determined to be the correct amount of the 
tax. the overpayment shall bo credited or 
refunded as provided in section 322. 

Sec. 322. Refunds and credits. 

(a) Authorization. Where there has been 
an overpayment of any tax Imposed by this 
chapter, the amount of such overpayment 
shall be credited against any Income, war- 
profits, or excess-profits tax or installment 
thereof then due from the taxpayer, and any 
balance shall be refunded immediately to 
the taxpayer. 

(b) Limitation on allowance. 

(1) Period of limitation. Unless a claim 
for credit or refund is filed by the taxpayer 
within three years from the time the return 
was filed by the taxpayer or within two years 


from the time the tax was paid, no credit 
or refund shall be allowed or made after the 
expiration of whichever of such periods ex¬ 
pires the later. If no return is filed by the 
taxpayer, then no credit or refund shall be 
allowed or made after two .years from the 
time the tax was paid, unless before the 
expiration of such period a claim therefor 
is filed by the taxpayer. 

(2) Limit on amount of credit or refund. 
The amount of the credit or refund shall not 
exceed the portion of the tax paid during the 
three years immediately preceding the filing 
of the claim, or, if no claim was filed, then 
during the three years Immediately preced¬ 
ing the allowance of the credit or refund. 


(c) Effect of petition to Board. If the 
Commissioner has mailed to the taxpayer a 
notice of deficiency under section 272 (a) 
and if the taxpayer files a petition with the 
Board of Tax Appeals within the time pre¬ 
scribed in such subsection, no credit or re¬ 
fund in respect of the tax for the taxable year 
in respect of which the Commissioner has 
determined the deficiency shall be allowed or 
made and no suit by the taxpayer for the 
recovery of any part of such tax shall he 


(1) As to overpayments determined by a 
decision of the Board which has become final; 

(2) As to any amount collected in excess 
of an amount computed in accordance with 
the decision of the Board which has become 

(3) As to any amount collected after the 
period of limitation upon the beginning of 
distraint or a proceeding in court for collec¬ 
tion has expired; but In any such claim for 
credit or refund or In any such suit for re¬ 
fund the decision of the Board which has 
become final, as to whether such period has 
expired before the notice of deficiency was 
mailed, shall he conclusive. 

(d) Overpayment found by Board. If the 
Board finds that there is no deficiency and 
further finds that the taxpayer has made an 

iverpayment of tax in respect of the taxable 
ear in respect of which th? Commissioner 
tetermined the deficiency, the Board shall 
lave Jurisdiction to determine the amount 
if such overpayment, and such amount shall, 
irhen the decision of the Board has become 
Inal, be credited or refunded to the taxpayer, 
lo such credit or refund shall be made of 
L ny portion of the tax unless the Board de- 
ermines as part of its decision that such 
>ortion was paid (1) within I ear *j 

>efore the filing of the claim or the filing of 
he petition, whichever is earlier, or (2) 
Lfter the mailing of the notice of deficiency 

(e) Tax withheld at satires. For refund 
>r credit in case of excessive withholding at 


§ 19.322-1 Authority for abatement, 
credit, arid refund of tax. Authority for 
the credit and refund of any overpay¬ 
ment of any income tax imposed by 
chapter 1 is contained in section 322. 

Section 273 (j> prohibits the filing of 
claims for abatement by taxpayers with 
respect to assessments of income tax im¬ 
posed by chapter 1.* 

§ 19.322-2 Credit and refund adjust¬ 
ments. Overassessments and overpay¬ 
ments of income taxes will be adjusted 
by means of certificates of overassess- 
ment. Credits or refunds of overpay¬ 
ments on the basis of such certificates of 
overassessment may not be allowed or 
made, however, after the expiration of 
the statutory period of limitation proper¬ 
ly applicable unless prior to the expira¬ 
tion of such period a claim therefor on 
Form 843 has been filed by the taxpayer. 
The claim, together with appropriate 
supporting evidence, must be filed in the 
office of the collector for the district in 
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which the tax was paid. Where an 
amount of tax in excess of that properly 
due has been paid by a withholding 
agent, the credit or refund of such ex¬ 
cess amount shall be made to the with¬ 
holding agent unless the amount of such 
tax was actuaDy withheld by the with¬ 
holding agent. (See section 143 <f).) 
As to interest in case of credits or re¬ 
funds, see section 3771 (paragraph 69 of 
the Appendix to these regulations), and 
section 177, United States Judicial Code, 
as amended by section 615 of the Rev¬ 
enue Act of 1928 and section 808 of the 
Revenue Act of 1936 (paragraph 71 of the 
Appendix to these regulations).* 

§ 19.322-3 Claims for refund by tax¬ 
payers. Claims by the taxpayer for the 
refunding of taxes, interest, penalties, 
and additions to tax erroneously or ille¬ 
gally collected shall be made on Form 
843, and should be filed with the col¬ 
lector of internal revenue. A separate 
claim on such form shall be made for 
each taxable year or period. 

The claim must set forth in detail and 
under oath each ground upon which a 
refund is claimed, and facts sufficient to 
apprise the Commissioner of the exact 
basis thereof. No refund or credit will 
be allowed after the expiration of the 
statutory period of limitation applicable 
to the filing of a claim therefor except 
upon one or more of the grounds set 
forth in a claim filed prior to the expira¬ 
tion of such period. A claim which does 
not comply with this paragraph will not 
be considered for any purpose as a claim 
for refund. With respect to limitations 
upon the refunding or crediting of taxes, 
see section 19.322-7. 

If a return is filed by an individual 
and a refund claim is thereafter filed 
by a legal representative of the deceased, 
certified copies of the letters testamen¬ 
tary. letters of administration, or other 
similar evidence must be annexed to the 
claim, to show the authority of the ex¬ 
ecutor, administrator, or other fiduciary 
by whom the claim is filed. If an ex¬ 
ecutor, administrator, guardian, trustee, 
receiver, or other fiduciary files a return 
and thereafter a refund claim is filed by 
the same fiduciary, documentary evi¬ 
dence to establish the legal authority of 
the fiduciary need not accompany the 
claim, provided a statement is made in 
the claim showing that the return was 
filed by the fiduciary and that the latter 
is still acting. In such cases, if a refund 
or interest is to be paid, letters testa¬ 
mentary, letters of administration, or 
other evidence may be required, but 
should be submitted only upon the re¬ 
ceipt of a specific request therefor. If 
a claim is filed by a fiduciary other than 
the one by whom the return was filed, 
the necessary documentary evidence 
should accompany the claim. The affi¬ 
davit may be made by the agent of the 
person assessed, but in such case a pow’er 
of attorney must accompany the claim. 

Checks in payment of claims allowed 
will be drawn in the names of the per¬ 
sons entitled to the money and may be 


sent to such persons in care of an attor¬ 
ney or agent who has filed a power of 
attorney specifically authorizing him to 
receive such checks. The Commissioner 
may, however, send any such check di¬ 
rect to the claimant. In this connection, 
see section 3477 of the Revised Statutes 
(paragraph 93 of the Appendix to these 
regulations). 

Hie Commissioner has no authority 
to refund on equitable grounds penalties 
or other amounts legally collected. As 
to claims for refund of sums recovered 
by suit, see sections 19.322-4 to 19.322-6, 
inclusive.* 

5 19.322-4 Claim for payment of 
judgment obtained against collector. 

(a) A claim for the amount of a judg¬ 
ment against a collector of internal 
revenue for the recovery of taxes, pen¬ 
alties, or other sums should be made 
under oath, on Form 843, and filed di¬ 
rectly with the Commissioner of Internal 
Revenue, Washington, D. C. Two cer¬ 
tified copies of the final judgment and 
a certificate of probable cause should 
be attached to the claim. If the pay¬ 
ment of court costs is claimed, an item¬ 
ized bill of the court costs paid, re¬ 
ceipted by the clerk of the court, should 
also accompany the claim. With respect 
to the certificate of probable cause, sec¬ 
tion 989 of the Revised Statutes 
provides: 

8 ec. 989. When a recovery is had in any 
suit or proceeding against a coUector or 
other officer of the revenue for any act done 
by him, or for the recovery of any money 
exacted by or paid to him and by him 
paid into the Treasury, in the performance 
of his official duty, and the court certifies 
that there was probable cause for the act 
done .by the collector or other officer, or 
that he acted under the directions of the 
Secretary of the Treasury, or other proper of¬ 
ficer of the Government, no execution shall 
issue against such collector or other officer, 
but the amount so recovered shall, upon 
final judgment, be provided for and paid 
out of the proper appropriation from the 
Treasury. 

If the case was appealed, two certified 
copies of the mandate of the appellate 
court should also be attached to the 
claim. A judgment will not be paid until 
the period for appeal has expired unless 
a stipulation, signed by both parties to 
the suit, waiving the right to appeal, has 
been filed with the clerk of the court, 
and two certified copies of such waiver 
are furnished to the Commissioner. 

(b) If the judgment debtor shall have 
already paid the amount recovered 
against him, the claim should be made 
in his name, accompanied by two certi¬ 
fied copies of the final judgment, and an 
itemized bill of the court costs paid. A 
certificate of the clerk of the court in 
which the judgment was recovered (or 
other satisfactory evidence), showing 
that the judgment has been satisfied and 
specifying the exact sum paid in its sat¬ 
isfaction, should accompany the claim. 
(See further section 19.322-3.) * 

§ 19.322-5 Claim for payment of 
judgment obtained in United States dis¬ 
trict court against the United States. A 


claim for the payment of a judgment 
rendered by a United States district court 
against the United States representing 
taxes, penalties, or other sums should be 
made under oath, on Form 843, in dupli¬ 
cate, and filed directly with the Commis¬ 
sioner of Internal Revenue, Washington 
D. C. Two certified copies of the finai 
judgment should be attached to the 
claim. If the judgment specifically pro¬ 
vides for the recovery of costs, an item¬ 
ized bill of such court costs paid, receipted 
by the clerk of the court, should also ac¬ 
company the claim. If the case was ap¬ 
pealed, two certified copies of the man¬ 
date of the appellate court should also 
be attached to the claim. A judgment 
will not be paid until the period for 
appeal has expired unless a stipulation, 
signed by both parties to the suit, waiv¬ 
ing the right to appeal, has been filed 
with the clerk of the court, and two cer¬ 
tified copies of such waiver are furnished 
to the Commissioner.* 

§ 19.322-6 Claim for payment of judg¬ 
ment obtained in the Court of Claims 
against the United States. A claim for 
the payment of a judgment rendered by 
the United States Court of Claims 
against the United States, representing 
taxes, penalties, or other sums should 
be made under oath, on Form 843. in 
duplicate, and filed directly with the 
Commissioner of Internal Revenue, 
Washington, D. C., accompanied by a 
certificate of judgment issued by the 
clerk of the court and two copies of the 
printed opinion of the court, if an opin¬ 
ion was rendered. A judgment will not 
be paid until the period for appeal has 
expired unless a stipulation, signed by 
both parties to the suit, waiving the right 
to appeal, has been filed with the clerk 
of the court, and two certified copies 
of such waiver are furnished to the Com¬ 
missioner.* 

§ 19.322-7 Limitations upon the cred¬ 
iting and refunding of taxes paid. 

(a) Unless a claim for credit or refund 
is filed within three years from the time 
the return was filed by the taxpayer or 
within two years from the time the tax 
was paid, the Commissioner is prohibited 
from allowing or making a credit or re¬ 
fund of income tax imposed by chapter 
1 after both periods have expired. If 
no return is filed by the taxpayer, the 
Commissioner is prohibited from allow¬ 
ing or making a credit or refund of such 
tax after two years from the time the 
tax was paid unless before the expira¬ 
tion of such 2-year period a claim there¬ 
for is filed. The amount of the credit 
or refund in any case shall not exceed 
the portion of the tax paid during the 
3-year period immediately preceding the 
date of the allowance of v the credit or 
refund, or, if the credit or refund is 
based upon a claim, the amount of the 
credit or refund shall not exceed the por¬ 
tion of the tax paid during the 3-year 
period immediately preceding the date 
of filing such claim. The provisions of 
this paragraph are subject to the excep- 
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tlons provided in paragraph <b) of this 

section. 

<b) In any case where a person hav¬ 
ing a right to file a petition with the 
Board of Tax Appeals with respect to a 
deficiency in income tax imposed by 
chapter 1 files such petition within the 
prescribed time, no credit or refund of 
the tax for the year to which the defi¬ 
ciency relates shall be allowed or made, 
and no suit for the recovery of any part 
of such tax shall be instituted by the 
taxpayer, except that— 

(1) If the Board finds that there is 
no deficiency but that the person has 
overpaid his tax for the year to which 
the notice of deficiency relates, and the 
decision of the Board as to the amount 
overpaid has become final (see section 
1140, set forth in paragraph 39 of the 
Appendix to these regulations), the 
overpayment shall be credited or re¬ 
funded, but no such credit or refund 
shall be made of any portion of the tax 
unless the Board determines as part of 
its decision that such portion was paid 
(A> not earlier than three years before 
the filing of the refund claim therefor or 
the filing of the petition, whichever 
event occurs first in point of time, or if 
nc claim is filed, not earlier than three 
years before the filing of the petition, or 
< B > after the mailing of the notice of 
deficiency. 

<2) In the case of a jeopardy assess¬ 
ment made under section 273, if the 
amount which should have been assessed 
as determined by a decision of the Board 
which has become final is less than the 
amount already collected, the excess 
payment shall be credited or refunded 
subject to a determination being made 
by the Board with respect to the time of 
payment as stated in (b) (1) cf this 
section. 

(3) If the amount of the deficiency 
determined by the Board (in a case 
where collection has not been stayed by 
the filing of a bond) is disallowed in 
whole or in part by the reviewing court, 
then the overpayment resulting from 
such disallowance shall be credited or 
refunded without the making 9 of claim 
therefor subject to a determination 
being made by the Board with respect 
to the time of payment as stated in (b) 
(1> of this section. (See section 1146, 
set forth in paragraph 45 of the Ap¬ 
pendix to these regulations.) 

(4) Where the amount collected is in 
excess of the amount computed in ac¬ 
cordance with the decision of the Board 
which has become final, the excess pay¬ 
ment shall be credited or refunded 
within the period of limitation provided 
in section 322 <b). 

(5) Where an amount is collected 
after the statutory period of limitation 
upon the beginning of distraint or a pro¬ 
ceeding in court for collection has ex¬ 
pired (see section 19.275-2). the taxpayer 
may file a claim for refund of the 
amount so collected within the period of 
limitation provided in section 322 (b). 
In any such case, the decision* of the 


Board as to whether the statutory period 
upon collection of the tax expired before 
notice of the deficiency was mailed shall, 
when the decision becomes final, be con¬ 
clusive.* 

§ 19.322-8 Crediting of accounts of 
collectors in cases of assessments against 
several persons covering same liability. 
If assessments have been made against 
several persons covering the same tax 
liability, and payment of such liability 
by one or more of such persons has been 
duly certified to the Commissioner, the 
Commissioner, for the purpose of tem¬ 
porarily relieving the collector from lia¬ 
bility under section 3950. may authorize 
him to take credit temporarily with 
respect to the assessments not specifi¬ 
cally paid. Such action, however, shall 
not constitute an abatement and shall 
not discharge the liability of the per¬ 
sons concerned.* 

Foreign Personal Holding Companies 

Sec. 331. Definition of foreign personal 

HOLDING COMPANY. 

(a) General rule. For the purposes o t 
this chapter the term “foreign personal hold¬ 
ing company" means any foreign corporation 
if—- 

(1) Gross income requirement . At least 
60 per centum of its gross income (as defined 
in section 334 (a)) for the taxable year is 
foreign personal holding company income as 
defined in section 332; but if the corporation 
is a foreign personal holding company with 
respect to any taxable year ending after 
August 26. 1937, then, for each subsequent 
taxable year, the minimum percentage shall 
be 50 per centum In lieu of 60 per centum, 
until a taxable year during the whole of 
which the stock ownership required by para¬ 
graph (2) does not exist, or until the expira¬ 
tion of three consecutive taxable years in 
each of which less than 50 per centum of 
the gross income is foreign personal holding 
company income. For the purposes of this 
paragraph there shall be included in the 
gross income the amount Includible therein 
as a dividend by reason of the application of 
section 334 (c) (2); and 

(2) Stock ownership requirement. At any 
time during the taxable year more than 50 
per centum In value of its outstanding stock 
Is owned, directly or Indirectly, by or for not 
more than five individuals who are citizens 
or residents of the United States, hereinafter 
called “United States group". 

(b) Exceptions. The term “foreign per¬ 
sonal holding company" does not include a 
corporation exempt from taxation under sec¬ 
tion 101. 

§ 19.331-1 Definition of foreign per¬ 
sonal holding company. A foreign per¬ 
sonal holding company is any foreign 
corporation (other than a corporation 
exempt from taxation under section 101) 
which for the taxable year meets (a) the 
gross income requirement specified in 
section 19.331-2, and (b) the stock own¬ 
ership requirement specified in section 
19.331-3. Both requirements must be 
satisfied and both must be met with 
respect to each taxable year. 

A foreign corporation which comes 
within the classification of a foreign 
personal holding company for any tax¬ 
able year beginning after December 31, 
1938. is not subject to taxation for such 
taxable year either under section 102 or 
section 500 but may be subject to taxa¬ 
tion under either of those sections for 


other taxable years. The fact that a 
foreign corporation is a foreign personal 
holding company does not relieve the 
corporation from liability for the taxes 
imposed generally under section 231 up¬ 
on foreign corporations, since such taxes 
apply regardless of the classification of 
the foreign corporation as a foreign per¬ 
sonal holding company.* 

§ 19.331-2 Gross income requirement. 
To meet the gross income requirement, 
it is necessary that either of the follow¬ 
ing percentages of gross income of the 
corporation for the taxable year (in¬ 
cluding the additions to gross income 
provided in section 334 (b) as required 
by section 334 (c) (2)) be foreign per¬ 
sonal holding company income as de¬ 
fined in section 332: 

(a) 60 percent or more: or 

(b) 50 percent or more if the foreign 
corporation has been classified as a 
foreign personal holding company for 
any taxable year ending after August 
26, 1937, unless— 

(1) a taxable year has Intervened 
since the last taxable year for which it 
was so classified, during no part of 
which the stock ownership requirement 
specified in section 331 (a) (2) exists; or 

(2) three consecutive years have in¬ 
tervened since the last taxable year for 
which it was so classified, during each of 
which its foreign personal holding com¬ 
pany income was less than 50 percent of 
its gross income. 

In determining whether the foreign 
personal holding company income is 
equal to the required percentage of the 
total gross income, the determination 
must not be made upon the basis of 
gross receipts, since gross income is not 
synonymous with gross receipts. For a 
further discussion of what constitutes 
“gross income,” see section 22 (a) and 
sections 19.22 (a)-l to 19.22 (a)-21, in¬ 
clusive.* 

§ 19.331-3 Stock ownership require¬ 
ment. To meet the stock ownership re¬ 
quirement. it is necessary that at some 
time in the taxable year more than 50 
percent in value of the outstanding 
stock of the foreign corporation be 
owned, directly or indirectly, by or for 
not more than five individuals who are 
citizens or residents of the United 
States, hereinafter referred to as 
“United States group.” For such pur¬ 
pose. the ownership of the stock must 
be determined as provided in section 
333 and sections 19.333 (a)-l to 19.333 
(a)-7. inclusive, and section 19.333 (b)-l. 

In the event of any change in the 
stock outstanding during the taxable 
year, whether in the number of shares 
or classes of stock, or whether in the 
ownership thereof, the conditions exist¬ 
ing immediately prior and subsequent 
to each change must be taken into con¬ 
sideration, since a corporation comes 
within the classification if the statutory 
conditions with respect to stock owner¬ 
ship are present at any time during the 
taxable year. 
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In determining whether the statutory 
conditions with respect to stock owner¬ 
ship are present at any time during the 
taxable year, the phrase “in value” shall, 
in the light of all the circumstances, be 
deemed the value of the corporate stock 
outstanding at such time (not including 
treasury stock). This value may be de¬ 
termined upon the basis of the company’s 
net worth, earning and dividend paying 
capacity, appreciation of assets, together 
with such other factors as have a bear¬ 
ing upon the value of the stock. If the 
value of the stock which is used is greatly 
at variance with that reflected by the 
corporate books, the evidence of such 
value should be filed with the return. 
In any case where there are two or more 
classes of stock outstanding, the total 
value of all the stock should be allocated 
among the different classes according to 
the relative value of each class therein.* 

Sec. 332. Foreign personal holding com¬ 
pany income. 

For the purposes of this chapter the term 
“foreign personal holding company income” 
means the portion, of the gross income de¬ 
termined for the purposes of section 331 (a) 
(1), which consists of: 

(a) Dividends, interest, royalties, annui¬ 
ties. 

(b) Stock and securities transactions. Ex¬ 
cept in the case of regular dealers in stock 
or securities, gains from the sale or exchange 
of stock or securities. 

(c) Commodities transactions. Gains 
from futures transactions in any commodity 
on or subject to the rules of a board of trade 
or commodity exchange. This subsection 
shall not apply to gains by a producer, proc¬ 
essor, merchant, or handler of the com¬ 
modity which arise out of bona fide hedging 
transactions reasonably necessary to the 
conduct of its business in the manner in 
which such business is customarily and usu¬ 
ally conducted by others. 

(d) Estates and trusts. Amounts includ¬ 
ible in computing the net income of the cor¬ 
poration under Supplement E; and gains 
from the sale or other disposition of any 
interest in an estate or trust. 

(e) Personal service contracts. (1) Amounts 
received under a contract under which the 
corporation is to furnish personal services; if 
some person other than the corporation has 
the right to designate (by name or by de¬ 
scription) the individual who is to perform 
the services, or if the individual who is to per¬ 
form the services is designated (by name or 
by description) In the contract; and (2) 
amounts received from the sale or other dis¬ 
position of such a contract. This subsectfbn 
shall apply with respect to amounts received 
for services under a particular contract only 
if at some time during the taxable year 25 
per centum or more in value of the outstand¬ 
ing stock of the corporation is owned, directly 
or Indirectly, by or for the individual who has 
performed, is to perform, or may be desig¬ 
nated (by name or by description) as the one 
to perform, such services. 

(f) Use of corporation property by share - 
holder. Amounts received as compensation 
(however designated and from whomsoever 
received) for the use of, or right to use. 
property of the corporation in any case where, 
at any time during the taxable year, 25 per 
centum or more in value of the outstanding 
stock of the corporation is owned, directly 
or Indirectly, by or for an individual entitled 
to the use of the property; whether such right 
is obtained directly from the corporation or 
by means of a sublease or other arrangement. 

(g) Rents. Rents, unless constituting 50 
per centum or more of the gross income. For 
the purposes of this subsection the term 


•'rents” means compensation, however desig¬ 
nated. for the use of, or right to use, property; 
but does not Include amounts constituting 
foreign personal holding company income un¬ 
der subsection (f). 

5 19.332-1 Foreign personal holding 
company income. For the purposes of 
Supplement P (sections 331 to 340, inclu¬ 
sive) and these regulations the term 
“foreign personal holding company in¬ 
come” means the portion of the gross 
income determined for the purposes of 
section 331 (a) (1) and section 19.331-2 
which consists of the following: 

(1) Dividends. The term “dividends” 
includes dividends as defined in section 
115 (a) and amounts required to be in¬ 
cluded in gross income under section 
334 (b). It does not include stock divi¬ 
dends (to the extent they do not consti¬ 
tute income to the shareholders within 
the meaning of the sixteenth amend¬ 
ment to the Constitution), liquidating 
dividends, or other capital distributions 
referred to in section 115 (c) and (d). 

(2) Interest. The term “interest” 
means any amounts, includible in gross 
income, received for the use of money 
loaned. 

(3) Royalties. The term “royalties” 
includes amounts received for the privi¬ 
lege of using patents, copyrights, secret 
processes and formulas, good will, trade 
marks, trade brands, franchises, and 
other like property. It does not include 
rents, or overriding royalties received by 
an operating company. As used in this 
paragraph the term “overriding royal¬ 
ties” means amounts received from the 
sublessee by the operating company 
which originally leased and developed 
the natural resource property in respect 
of which such overriding royalties are 
paid. 

(4) Annuities. The term “annuities” 
includes annuities only to the extent in¬ 
cludible in the computation of gross in¬ 
come. (See section 22 (b) (2).) 

(5) Gains from the sale or exchange of 
stock or securities. The term “gains from 
the sale or exchange of stock or securi¬ 
ties” as used in section 332 (b) applies to 
all gains (including gains from liquidat¬ 
ing dividends and other distributions 
from capital) from the sale or exchange 
of stock or securities includible in gross 
income. The term “stock or securities” as 
used in section 332 (b) includes shares 
or certificates of stock, or interest in any 
corporation (including any joint-stock 
company, insurance company, associa¬ 
tion, or other organization classified as a 
corporation by the Internal Revenue 
Code), certificates of interest or partici¬ 
pation in any profit-sharing agreement, 
or in any oil, gas. or other mineral roy¬ 
alty, or lease, collateral trust certificates, 
voting trust certificates, stock rights or 
warrants, bonds, debentures, certificates 
of indebtedness, notes, car trust certifi¬ 
cates, bills of exchange, obligations issued 
by or on behalf of a Government, State, 
Territory or political subdivision thereof. 


In the case of “regular dealers in stock 
or securities” the term does not include 
gains derived from the sale or exchange 
of stock or securities made in the normal 
course of business. The term “regular 
dealers in stock or securities” as used in 
section 332 (b) means corporations with 
an established place of businesvS regularly 
engaged in the purchase of stock or se¬ 
curities and their resale to customers, but 
such corporations are not dealers with 
respect to stock or securities held for 
speculation or investment. 

( 6 ) Gains from futures transactions 
in commodities . Gains from futures 
transactions in commodities include 
gains from futures transactions in any 
commodity on or subject to the rules of 
a board of trade or commodity exchange, 
but do not include gains from cash 
transactions or gains by a producer, 
processor, merchant, or handler of the 
commodity, which arise out of bona fide 
hedging transactions reasonably neces¬ 
sary to the conduct of its business in 
the manner in which such business is 
customarily and usually conducted by 
others. In general, foreign personal 
holding company income includes gains 
on futures contracts which are specula¬ 
tive. Futures contracts representing 
true hedges against price fluctuations in 
spot goods are not speculative transac¬ 
tions, though not concurrent with spot 
transactions. Futures contracts which 
are not hedges against spot transactions 
are speculative unless they are hedges 
against concurrent futures or forward 
sales or purchases. 

(7) Income from estates and trusts. 
The income from estates and trusts 
which is to be included in foreign per¬ 
sonal holding company income consists 
of the income from estates and trusts 
which is required to be included in the 
gross income of the corporation under 
sections 161 to 169, inclusive, together 
with the gains derived by the corpora¬ 
tion from the sale or other disposition 
of any interest in an estate or trust. 

( 8 ) Amounts received under personal 
service contracts. Amounts includible 
in foreign personal holding company in¬ 
come as amounts received under per- 
s o n a 1 service contracts consist of 
amounts received pursuant to a contract 
under which the corporation is to fur¬ 
nish personal services, and amounts re¬ 
ceived from a sale or other disposition 
of such a contract, if— 

(a) some person other than the cor¬ 
poration has the right to designate (by 
name or by description) the individual 
who is to perform the services, or if the 
individual who is to perform the services 
is designated (by name or by description 
in the contract); and 

(b) at some time during the taxable 
year 25 percent or more in value of the 
outstanding stock of the corporation is 
owned, directly or indirectly, by or for 
the individual who has performed, is to 
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perform, or may be designated (by name 
or by description), as the one to perform 
such services. For this purpose the stock 
ownership must be determined as pro¬ 
vided in section 333 and sections 19.333 
(a)-l to 19.333 <a)-7, inclusive, and sec¬ 
tion 19.333 (b)-l. 

The application of section 332 <e) may 
be illustrated by the following examples: 

Example (1). A. whose profession is 
that of an actor, owns all of the outstand¬ 
ing capital stock of the M Corporation, a 
foreign corporation. The M Corporation 
entered into a contract with A under 
which A was to perform personal services 
for the person or persons which the M 
Corporation might designate, in consid¬ 
eration of which A was to receive $10,000 
a year from the M Corporation. The M 
Corporation entered into a contract with 
the O Corporation in which A was desig¬ 
nated to perform personal services for 
the O Corporation, in consideration of 
which the O Corporation was to pay the 
M Corporation $500,000 a year. The 
$500,000 received by the M Corporation 
from the O Corporation constitutes for¬ 
eign personal holding company income. 

Example (2). The N Corporation, a 
foreign corporation, the entire outstand¬ 
ing capital stock of which is owned by 
four individuals, is engaged in engineer¬ 
ing. The N Corporation entered into a 
contract with the O Corporation to per¬ 
form engineering services for the O Cor¬ 
poration had the right to designate (by 
O Corporation was to pay the N Corpo¬ 
ration $50,000. The individual who was 
to perform the services was not desig¬ 
nated (by name or by description) in 
the contract and no one but the N Cor¬ 
poration had the right to designate (by 
name or by description) such individual. 
The $50,000 received by the N Corpora¬ 
tion from the O Corporation does not 
constitute foreign personal holding com¬ 
pany income. 

(9) Compensation for use of property. 
The compensation for the use of, or the 
right to use, property of the corporation 
which is to be included in foreign per¬ 
sonal holding company income consists 
of amounts received as compensation 
< however designated and from whomso¬ 
ever received) for the use of, or the 
right to use. property of the corporation 
in any case in which, at any time during 
the taxable year, 25 percent or more in 
value of the outstanding stock of the 
corporation is owned, directly or indi¬ 
rectly, by or for an individual entitled to 
the use of the property, whether such 
right is obtained directly from the cor¬ 
poration or by means of a sublease or 
other arrangement. The property may 
consist of a yacht, a city residence, a 
country house, or any other kind of 
property. See sections 331 (a) (2) and 
333 and sections 19.333 (a)-l to 19.333 
(a)-7, inclusive, and section 19.333 (b)-l. 

(10) Rents. The rents which are to 
be included in foreign personal holding 
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company income consist of compensa¬ 
tion, however designated, including char¬ 
ter fees, etc., for the use of. or the right 
to use, real property, or any other kind 
of property, but do not include amounts 
constituting foreign personal holding 
company income under section 332 (f) 
and paragraph (9) of this section. How¬ 
ever, rents do not constitute foreign per¬ 
sonal holding company income if con¬ 
stituting 50 percent or more of the gross 
income of the corporation.* 

Sec. 333. Stock ownership. 

(а) Constructive ownership. For the pur¬ 
pose of determining whether a foreign corpo¬ 
ration Is a foreign personal holding com¬ 
pany, insofar as such determination is based 
on stock ownership under section 331 (a) 

(2). section 332 (e). or Bection 332 (f) — 

(1) Stock not maned by individual. 
Stock owned, directly or indirectly, by or for 
a corporation, partnership, estate, or trust 
shall be considered as being owned propor¬ 
tionately by Its shareholders, partners, or 
beneficiaries. 

(2) Family and partnership ownership. 
An individual shall be considered as owning 
the stock owned, directly or indirectly, by or 
for his family or by or for his partner. Fear 
the purposes of this paragraph the family of 
an individual includes only his brothers and 
sisters (whether by the whole or half blood), 
spouse, ancestors, and lineal descendants. 

(3) Options. If any person has an option 
to acquire stock such stock shall be consid¬ 
ered as owned by such person. For the pur¬ 
poses of this paragraph an option to acquire 
such an option, and each one of a series of 
such options, shaU be considered as an op¬ 
tion to acquire such stock. 

( 4 ) Application of family-partnership and 
option rules. Paragraphs (2) and (3) shall 
be applied— 

(A) For the purposes of the stock owner¬ 
ship requirement provided in section 331 (a) 
(2), if, but only if. the effect is to make the 
corporation : foreign personal holding com¬ 
pany; 

(B) For the purposes of section 332 (e) 
(relating to personal service contracts). or 
of section 332 (f) (relating to the use of prop¬ 
erty by shareholders), if, but only if. the 
effect is to make the amounts therein re¬ 
ferred to includible under such subsection 
as foreign personal holding company income. 

(5) Constructive ownership as actual own¬ 
ership. Stock constructively owned by a 
person by reason of the application of par¬ 
agraph (1) or (3) shall, for the purpose 
of applying paragraph (1) or (2), be treated 
as actually owned by such person; but stock 
constructively owned by an individual by 
reason of the application of paragraph (2) 
shall not be treated as owned by him for 
the purpose of again applying such para¬ 
graph in order to make another the con¬ 
structive owner of such stock. 

(б) Option rule in lieu of family and part¬ 
nership rule. If stock may be considered as 
owned by an Individual under either para¬ 
graph (2) or (3) it shall be considered as 
owned by him under paragraph (3). 

§ 19.333 (a)-l Stock ownership. For 
the purpose of determining whether— 

(a) A foreign corporation is a foreign 
personal holding company, in so far 
as such determination is based on the 
stock ownership requirement specified 
in section 331 (a) (2) and section 

19.331-3, or 

<b) Amounts received under a per¬ 
sonal service contract or from the sale 
of such a contract constitute foreign 


personal holding company income in so 
far as such determination is based on 
the stock ownership requirement speci¬ 
fied in section 332 (e) and paragraph 
(8) of section 19.332-1, or 

(c) Compensation for the use of prop¬ 
erty constitutes foreign personal hold¬ 
ing company income in so far as such 
determination is based on the stock 
ownership requirement specified in sec¬ 
tion 332 (f) and paragraph (9) of sec¬ 
tion 19.332-1, 

stock owned by an individual includes 
stock constructively owned by him as 
provided in section 333. For such pur¬ 
pose constructive ownership of stock 
shall be determined and applied In ac¬ 
cordance with the rules provided in sec¬ 
tion 333 and sections 19.333 (a)-2 to 
19.333 (a)-7, inclusive, and section 
19.333 (b)-l. All forms and classes of 
stock, however denominated, which rep¬ 
resent the interests of shareholders, 
members, or beneficiaries in the corpo¬ 
ration shall be taken into consideration.* 

§ 19.333 (a)-2 Stock not owned fry 
individual. In determining the owner¬ 
ship of stock for any of the purposes 
set forth in section 19.333 (a)-l, stock 
owned, directly or indirectly, by or for a 
corporation, partnership, estate, or trust 
shall be considered as being owned pro¬ 
portionately by its shareholders, part¬ 
ners, or beneficiaries. For example, if 
A and B, two individuals, are the ex¬ 
clusive and equal beneficiaries of a trust 
or estate, and if such trust or estate 
owns the entire capital stock of the M 
Corporation, and if the M Corporation 
in turn owns the entire capital stock of 
the N Corporation, then the stock of 
both the M Corporation and the N Cor¬ 
poration shall be considered as being 
owned equally by A and B as the indi¬ 
viduals owning the beneficial interest 
therein. See also section 19.333 (a)-6.* 

§ 19.333 (a)-3 Family and partner¬ 
ship ownership. In determining the 
ownership of stock for any of the pur¬ 
poses set forth in section 19.333 (a)-l, an 
individual shall be considered as owning 
the stock owned, directly or indirectly, 
by or for his family or by or for his part¬ 
ner. For the purposes of such determi¬ 
nation the family of an individual in¬ 
cludes only his brothers and sisters 
(whether by the whole or half blood), 
spouse, ancestors, and lineal descendants. 

The application of the family and 
partnership rule In determining the own¬ 
ership of stock for the purpose set forth 
in (a) of section 19.333 (a)-l is illus¬ 
trated by the following example: 

Example. The M Corporation at some 
time during the taxable year had 1,800 
shares of outstanding stock, 450 of which 
were held by various individuals having 
no relationship to one another and none 
of whom were partners, and the remain¬ 
ing 1,350 were held by 51 shareholders as 
follows: 
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Relationships 

Shares 

Shares 

Shares 

Shares 

Shares 

An Individual.... . 

His father. 

A 100 

AF 10 

AW 10 

AB 10 

AS 10 

A8HS 10 

A BW 10 

AWF 10 

AW B 10 

AWBW 10 
AP 10 

B 20 

BF 10 

BW 40 

BB 10 

BS 40 

BSH8 40 

BBW 10 

B W F 10 

BWB 10 

BWBW 10 

O 20 

CF 10 

CW 40 

CB 10 

CS 40 

CSHS 40 

CB W 10 

CWF 110 

CWB 10 

CWBW 10 

D 20 

DF 10 

DW 40 

DB 10 

DS 40 

DSH8 40 

DBW 100 

DW F 10 

DWB 10 

DWBW 10 

K 20 

EF 10 

EW 40 

EB 10 

ES 40 

F.8H8 40 

EBW 10 

EWF 10 

EWB 10 

EWBW 110 

His w’ifo. 

His brother. ... 

His son.... 

His daughter by former marriage (son’s 

half-sister)... ... 

His brother’s wife_ 

His wife’s father. 

His wife’s brother..... 

His wife’s brother’s wife. 

Individual's partner...... 







By applying the statutory rule pro¬ 
vided in section 333 (a) (2) five individ¬ 
uals own more than 50 percent of the 
outstanding stock as follows: 


A (including AP. AW. AB. AS. ASHS, 

AP)..... 160 

B (including BF. BW. BB. BS. BSHS). 160 
CW (including C. CS. CWF, CWB) — 220 

DB (Including D, DF. DBW). 200 

EWB (including EW. EWF, EWBW). 170 


Total, or more than 50 percent. 910 


Individual A represents the obvious 
case where the head of the family owns 
the bulk of the family stock and natu¬ 
rally is the head of the group. A’s part¬ 
ner owns 10 shares of the stock. In¬ 
dividual B represents the case where he 
is still head of the group because of the 
ownership of stock by his immediate 
family. Individuals C and D represent 
cases where the individuals fall in groups 
headed in C’s case by his wife and in 
D’s case by his brother because of the 
preponderance of holdings on the part 
of relatives by marriage. Individual E 
represents the case where the prepon¬ 
derant holdings of others eliminate that 
individual from the group. 

The method of applying the family 
and partnership rule as illustrated in the 
foregoing example also applies in de¬ 
termining the ownership of stock for the 
purposes stated in (b) and (c) of sec¬ 
tion 19.333 <a)-l.* 

§ 19.333 (a)-4 Options. In determin¬ 
ing the ownership of stock for any of the 
purposes set forth in section 19.333 (a)-l. 
if any person has an option to acquire 
stock, such stock may be considered as 
owned by such person. The term “op¬ 
tion” as used in this section includes an 
option to acquire such an option and 
each one of a series of such options, so 
that the person who has an option on 
an option to acquire stock may be con¬ 
sidered as the owner of the stock.* 

§ 19.333 (a)-5 Application of family- 
partnership and option rules. The fam¬ 
ily and partnership rule provided in sec¬ 
tion 333 (a) ( 2 ) and section 19.333 (a)-3 
and the option rule provided in section 
333 (a) (3) and section 19.333 (a)-4 
shall be applied— 

(a) For the purpose stated in (a) of 
section 19.333 (a)-l, if, but only if, the 
effect of such application is to make the 
foreign corporation a foreign personal 
holding company, or 

(b) For the purpose stated in (b) of 
section 19.333 (a)-l, if, but only if, the 
effect of such application is to make the 
amounts received under a personal serv¬ 


ice contract or from the sale of such a 
contract foreign personal holding com¬ 
pany income, or 

(c) For the purpose stated in (c) of 
section 19.333 <a)-l. if, but only if, the 
effect of such application is to make the 
compensation for the use of property 
foreign personal holding company in¬ 
come. 

The family and partnership rule and the 
option rule must be applied independ¬ 
ently for each of the purposes stated in 
section 19.333 (a)-l.* 

§ 19.333 (a )-6 Constructive ownership 
as actual ownership. In determining the 
ownership of stock for any of the pur¬ 
poses set forth in section 19.333 (a)-l— 

(a) stock constructively owned by a 
person by reason of the application of 
the rule provided in section 333 (a) ( 1 ) 
relating to stock not owned by an in¬ 
dividual (see section 19.333 (a)- 2 ) shall 
be considered as actually owned by such 
person for the purpose of again apply¬ 
ing such rule or of applying the family 
and partnership rule provided in section 
333 (a) ( 2 ) (see section 19.3S3 (a)-3) in 
order to make another person the con¬ 
structive owner of such stock, and 

(b) stock constructively owned by a 
person by reason of the application of 
the option rule provided in section 333 
(a) (3) (see section 19.333 (a)-4) shall 
be considered as actually owned by such 
person for the purpose of applying either 
the rule provided in section 333 (a) ( 1 ), 
relating to stock not owned by an in¬ 
dividual, or the family and partnership 
rule provided in section 333 (a) (2) in 
order to make another person the con¬ 
structive owner of such stock, but 

(c) stock constructively owned by an 
individual by reason of the application 
of the family and partnership rule pro¬ 
vided in section 333 (a) (2) shall not be 
considered as actually owned by such in¬ 
dividual for the purpose of again apply¬ 
ing such rule in order to make another 
individual the constructive owner of such 
stock. 

The application of this section may be 
illustrated by the following examples: 

Example (2). A is a United States 
citizen, whose wife, AW, owns all of the 
stock of the M Corporation, which in 
turn owns all the stock of the O Cor¬ 
poration. The O Corporation in turn 
owns all the stock in the P Corporation. 

Under the rule provided in section 
333 (a) (1), relating to stock not owned 
by an individual, the stock in the P Cor¬ 


poration owned by the O Corporation is 
considered to be owned constructively by 
the M Corporation, the sole shareholder 
of the O Corporation. Such constructive 
ownership of the stock by the M Cor¬ 
poration is considered as actual owner¬ 
ship for the purpose of again applying 
such rule in order to make AW, the sole 
shareholder of the M Corporation, the 
constructive owner of the stoclc of the 
P Corporation. Similarly, the construc¬ 
tive ownership of the stock by AW is 
considered as actual ownership for the 
purpose of applying the family and part¬ 
nership rule provided in section 333 (a) 
(2) in order to make A the constructive 
owner of the stock of the P Corporation, 
if such application is necessary for any 
of the purposes set forth in section 19.333 
(a)-l. But the stock thus constructively 
owned by A may not be considered as 
actual ownership for the purpose of again 
applying the family and partnership rule 
in order to make another member of A s 
family, for example A’s father, the con¬ 
structive owner of the stock of the P 
Corporation. 

Example ( 2 ). B is a United States 
citizen who owns all the stock of the R 
Corporation which has an option to ac¬ 
quire all the stock of the S Corporation, 
a foreign corporation.^bwned by C, an 
individual, who is not related to B. 

Under the option rule provided in sec¬ 
tion 333 (a) (3) the R corporation may 
be considered as owning constructively 
the stock of the S Corporation owned by 
C. Such constructive ownership of the 
stock by the R Corporation is considered 
as actual ownership for the purpose of 
applying the rule provided in section 333 
(a) ( 1 ), relating to stock not owned by 
an individual, in order to make B, the 
sole shareholder of the R Corporation, 
the constructive owner of the stock of the 
S Corporation. The stock thus construc¬ 
tively owned by B by reason of the appli¬ 
cation of the rule provided in section 333 
<a> ( 1 ) likewise is considered as actual 
ownership for the purpose, if necessary, 
of applying the family and partnership 
rule provided in section 333 (a) (2). in 
order to make another member of B’s 
family, for example, B’s wife, BW, the 
constructive owner of the stock of the 
S Corporation. However, the family and 
partnership rule could not again be ap¬ 
plied so as to make still another indi¬ 
vidual the constructive owner of the stock 
of the S Corporation, that is, the stock 
constructively owned by BW could not be 
considered as actually owned by her in 
order to make BW’s father the construc¬ 
tive owner of such stock by a second ap¬ 
plication of the family and partnership 
rule.* 

§ 19.333 (a)-7 Option rule in lieu of 
family and partnership rule. If. in de¬ 
termining the ownership of stock for any 
of the purposes set forth in section 19.333 
(a)-l, stock may be considered as con¬ 
structively owned by an individual by an 
application of both the family-partner- 
ship rule provided in section 333 (a) (2) 
(see section 19.333 (a)-3) and the option 
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rule provided in section 333 (a) (3) (see 
section 19.333 (a)-4) such stock shall be 
considered as owned constructively by the 
individual by reason of the application 
of the option rule. 

The application of this section may be 
illustrated by the following example: 

Example: Two brothers, A and B. 
each own 10 percent of the stock of 
the M Corporation, a foreign corpora¬ 
tion, and A’s wife, AW, also owns 10 
percent of the stock of such corpora¬ 
tion. AW’s husband. A, has an option 
to acquire the stock owned by her at any 
time. It becomes necessary, for one of 
the purposes stated in section 19.333 
(a)-l, to determine the stock ownership 
of b in the M Corporation. 

If the family and partnership rule 
were the only rule that applied in the 
case, B would be considered, under that 
rule, as owning 20 percent of the stock 
of the M Corporation, namely, his own 
stock plus the stock owned by his brother. 
In that event, B could not be con¬ 
sidered as owning the stock held by AW 
since (1) AW is not a member of B’s 
lamily and ( 2 ) the constructive owner¬ 
ship of such stock by A through the 
application of the family and partner¬ 
ship rule in his case is not considered 
as actual ownership so as to make B the 
constructive owner by a second applica¬ 
tion of the same rule with respect to the 
ownership of the stock. (See section 
19.333 (a)-6.) 

However, there is more than the fam¬ 
ily and partnership rule involved in this 
example. As the holder of an option 
upon the stock, A may be considered 
tlie constructive owner of his wife's stock 
by the application of the option rule and 
without reference to the family relation¬ 
ship between A and AW. If A is con¬ 
sidered as owning the stock of his wife 
by application of the option rule, then 
under section 19.333 (a)- 6 , such con¬ 
structive ownership by A is regarded as 
actual ownership for the purpose of ap¬ 
plying the family and partnership rule 
so as to make another member of A’s 
family, for example, B, the constructive 
owner of the stock. Hence, since A may 
be considered as owning his wife's stock 
by applying both the family-partner- 
hip rule and the option rule, the provi¬ 
sions of section 333 (a) ( 6 ) apply and 
accordingly A must be considered the 
constructive owner of his wife’s stock 
under the option rule rather than the 
family-partnership rule. B thus be¬ 
comes the constructive owner of 30 per¬ 
cent of the stock of the M Corporation, 
namely, his own 10 percent, A's 10 per¬ 
cent, and AW’s 10 percent constructively 
owned by A as the holder of an option on 
the stock.* 

| Sec. 333. Stock ownership. 1 

(b) Convertible securities. Outstanding 
securities convertible into stock (whether or 
not convertible during the taxable year) 
shall be considered as outstanding stock— 

(1) For the purpose of the stock owner¬ 
ship requirement provided in section 331 
(a) (2), but only if the effect of the Inclusion 


of all such securities is to make the cor- 
portation a foreign personal holding company; 

(2) For the purpose of section 332 (e) (re¬ 
lating to personal service contracts), but 
only if the effect of the inclusion of all such 
securities is to make the amounts therein 
referred to includible under such subsection 
as foreign personal holding company income; 
and 

(3) For the purpose of section 332 (f) (re¬ 
lating to the use of property by shareholders), 
but only if the effect of the inclusion of all 
such securities is to make the amounts 
therein referred to includible under such sub¬ 
section as foreign personal holding company 
Income. 

The requirement in paragraphs (1), (2). and 
(3) that all convertible securities must be 
Included if any are to be Included shall be 
subject to the exception that, where some of 
the outstanding securities are convertible 
only after a later date than in the case of 
others, the class having the earlier conversion 
date may be included although the others 
are not Included, but no convertible securities 
shall be included unless all outstanding se¬ 
curities having a prior conversion date are 
also included. 

§ 19.333 (b)-l Convertible securities. 
Under section 333 (b>, outstanding secu¬ 
rities of a foreign corporation, such as 
bonds, debentures, or other corporate 
obligations, convertible into stock of the 
corporation (whether or not convertible 
during the taxable year) shall be con¬ 
sidered as outstanding stock of the cor¬ 
poration for the purpose of the stock 
ownership requirement provided in sec¬ 
tion 331 (a) ( 2 ), but only if the effect 
of such consideration is to make the 
corporation a foreign personal holding 
company. Such convertible securities 
shall be considered as outstanding stock 
for the purpose of section 332 (e), re¬ 
lating to amounts received under per¬ 
sonal service contracts, or of section 332 
(f), relating to compensation for the use 
of property, but only if the effect of 
such consideration is to make the 
amounts therein referred to includible 
under such sections as foreign personal 
holding company income. The consid¬ 
eration of convertible securities as out¬ 
standing stock is subiect to the excep¬ 
tion that, if some of the outstanding se¬ 
curities are convertible only after a 
later date than in the case of others, the 
class having the earlier conversion date 
may be considered as outstanding stock 
although the others are not so consid¬ 
ered, but no convertible securities shall 
be considered as outstanding stock un¬ 
less all outstanding securities having a 
prior conversion date are also so consid¬ 
ered. For example, if outstanding se¬ 
curities are convertible in 1939, 1940, 
and 1941, those convertible in 1939 can 
be properly considered as outstanding 
stock without so considering those con¬ 
vertible in 1940 or 1941, and those con¬ 
vertible in 1939 and 1940 can be prop¬ 
erly considered as outstanding stock 
without so considering those convertible 
in 1941. However, the securities con¬ 
vertible in 1940 could not be properly 
considered as outstanding stock without 
so considering those convertible in 1939 
and the securities convertible in 1941 
could not be properly considered as out¬ 


standing stock without so considering 
those convertible in 1939 and 1940.* 

Sec. 334. Gross income of rowacN per¬ 
sonal HOLDENO COMPANIES. 

(a) General rule. As used in this Supple¬ 
ment with respect to a foreign corporation 
the term "gross income" means gross income 
computed (without regard to the provisions 
of Supplement I) as if the foreign corpora¬ 
tion were a domestic corporation. 

(b) Additions to gross income. In the 
case of a foreign personal holding company 
(whether or not a United States group, as 
defined in section 331 (a) (2). existed with 
respect to such company on the last day 
of Its taxable year) which was a shareholder 
in another foreign personal holding com¬ 
pany on the day in the taxable year 
(whether beginning before, on. or after 
January 1. 1939) of the second company 
which was the last day on which a United 
States group existed with respect to the sec¬ 
ond company, there shall be included, as a 
dividend, in the gross income of the first 
company, for the taxable year in which or 
with which the taxable year of the second 
company ends, the amount the first com¬ 
pany would have received as a dividend 
if on such last day there had been distrib¬ 
uted by the second company, and received 
by the shareholders, an amount which bears 
the same ratio to the undistributed Sup¬ 
plement P net income of the second com¬ 
pany for its taxable year as the portion of 
such taxable year up to and including such 
last day bears to the entire taxable year. 

(c) Application of subsection (b). The 
rule provided in subsection (b) — 

(1) shall be applied in the case of a for¬ 
eign personal holding company for the 
purpose of determining its undistributed 
Supplement P net income which, or a part 
of which, is to be included in the gross 
Income of its shareholders, whether United 
States shareholders or other foreign per¬ 
sonal holding companies; 

(2) shall be applied in the case of every 
foreign corporation with respect to which* a 
United States group exists on some day of 
its taxable year, for the purpose of deter¬ 
mining whether such corporation meets the 
gross income requirements of section 331 
(a) (1). 

§ 19.334-1 Gross income in general 
for purposes of Supplement P. For all 
purposes of Supplement P (sections 331 
to 340, inclusive) and the regulations 
pertaining thereto, the gross income of 
a foreign corporation shall be computed 
as if the corporation were a domestic 
corporation and without regard to the 
provisions of Supplement I (sections 231 
to 238, inclusive) and the regulations 
pertaining thereto, relating to the taxa¬ 
tion of foreign corporations generally. 
Hence, for such purposes, the gross in¬ 
come includes income from all sources, 
whether within or without the United 
Stated, which is not excluded from gross 
income by section 22 (b) and the regu¬ 
lations pertaining to that section. The 
gross income thus includes the interest 
on bonds, notes, and certificates of in¬ 
debtedness of the United States, even 
though owned beneficially by a foreign 
corporation not engaged in trade or 
business in the United States, and even 
though such interest otherwise would 
come within the exemption provided for 
in section 3 of the Fourth Liberty Bond 
Act of July 9, 1918. as amended by sec¬ 
tion 4 of the Victory Liberty Loan Act of 
March 3, 1919.* 
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§ 19.334-2 Additions to gross income 
for purposes of Supplement P. It, for 
any taxable year— 

(a) A foreign corporation meets the 
stock ownership requirement specified 
in section 19.331-3, regardless of what¬ 
ever day in its taxable year is the last 
day on which the required United States 
group exists, and 

(b) Such foreign corporation is a 
shareholder in a foreign personal hold¬ 
ing company on any day of a taxable 
year (whether beginning before, on, or 
after January 1, 1939) of the second 
company which ends with or within the 
taxable year of the first company and 
such day is the last day in the taxable 
year of the second company on which 
the United States group exists with re¬ 
spect to the second company, 

then for the purpose of— 

(c) Determining whether the first 
company meets the gross income require¬ 
ment specified in section 19.331-2, so as 
to come within the classification of a 
foreign personal holding company, and 

<d) Determining the undistributed 
Supplement P net income of the first 
company which (in the event the first 
company is a foreign personal holding 
company) is to be included, in whole or 
in part, in the gross income of its share¬ 
holders. whether United States share¬ 
holders or other foreign personal holding 
companies, 

there shall be included as a dividend in 
the gross income of the first company for 
the taxable year in which or with which 
the taxable year of the second company 
ends, the amount the first company 
would have received as a dividend, if on 
the last day referred to in (b) there had 
been distributed by the second company, 
and received by the shareholders, an 
amount which bears the same ratio to the 
undistributed Supplement P net income 
of the second company for its taxable 
year as the portion of such taxable year 
up to and including such last day bears 
to the entire taxable year. Hie forego¬ 
ing rules apply to any chain of foreign 
corporations regardless of the number of 
corporations included in the chain. 

The application of this section may be 
illustrated by the following examples: 

Example (I). The X Corporation is a 
foreign corporation whose stock is owned 
by A. a United States citizen. The X 
Corporation owns the entire stock of the 
Y Corporation, another foreign corpora¬ 
tion. The taxable year of the X Corpo¬ 
ration is the calendar year and the tax¬ 
able year of the Y Corporation is the fis¬ 
cal year ending June 30. For the fiscal 
year ending June 30, 1940, more than the 
required percentage of the Y Corpora¬ 
tion's' gross income consists of foreign 
personal holding company income and no 
part of the earnings for such year is dis¬ 
tributed as dividends. On the basis of 
these facts the Y Corporation is a for¬ 
eign personal holding company for the 
fiscal year ending June 30, 1940. The X 


Corporation meets the stock ownership 
requirement and constitutes a foreign 
personal holding company for 1940, if it 
also meets the gross income requirement. 

For the purpose of determining wheth¬ 
er the X Corporation meets the gross 
income requirement, the entire undis¬ 
tributed Supplement P net income of 
the Y Corporation for the fiscal year 
ending June 30, 1940, must be included 
as a dividend in the gross income of 
the X Corporation for 1940, since— 

(a) The X Corporation was a share¬ 
holder in the Y Corporation on a day 
(June 30, 1940) in the taxable year of 
the Y Corporation ending with or within 
the taxable year of the X Corporation, 
which day was the last day in the taxable 
year of the Y Corporation on which the 
United States group required with respect 
to the Y Corporation existed. 

(b) Such last day was also the end of 
the Y Corporation’s taxable year so that 
the portion of the taxable year of the 

Y Corporation up to and including such 
last day is equal to 100 percent of the 
taxable year of the Y Corporation, and, 
therefore, the portion of the undistrib¬ 
uted Supplement P net income of the Y 
Corporation includible in the gross in¬ 
come of its shareholders is likewise equal 
to 100 percent, and 

(c) The X Corporation being the sole 
shareholder of the Y Corporation must 
include such portion in its gross income 
for 1940, the taxable year in which or 
with which the taxable year of the Y 
Corporation ends. 

If, after the inclusion of the presump¬ 
tive dividend in its gross income, the X 
Corporation is a foreign personal hold¬ 
ing company for 1940, then the undis¬ 
tributed Supplement P net income of the 

Y Corporation must also be included as 
a dividend in the gross income of the 
X Corporation in determining its undis¬ 
tributed Supplement P net income which 
is to be included in the gross income of 
A, the sole shareholder in the X Corpo¬ 
ration. On the other hand, if, after 
including such presumptive dividend, 
the X Corporation does not constitute a 
foreign personal holding company, the 
undistributed Supplement P net income 
of the Y Corporation is not includible 
in the gross income of the X Corpora¬ 
tion. 

Example (2). The X Corporation re¬ 
ferred to in example ( 1 ) sold the stock 
in the Y Corporation to other interests 
on September 30, 1940. so that after that 
date no United States group existed with 
respect to the Y Corporation. For the 
fiscal year ending June 30, 1941, more 
than the required percentage of the 
gross income of the Y Corporation con¬ 
sists of foreign personal holding com¬ 
pany income. The net income of the Y 
Corporation for such fiscal year amounts 
to $1,000,000, of which $900,000 is dis¬ 
tributed in dividends after September 
30, 1940. The undistributed Supplement 
P net income of the Y Corporation for 
such fiscal year amounts to $ 100 , 000 . 


Upon the basis of these facts the Y Cor¬ 
poration is a foreign personal holding 
company for the fiscal year ending June 
30, 1941, since at one time in such fiscal 
year, or from July 1 to and including 
September 30. 1940, it meets the stock 
ownership requirement, and the gross 
income requirement is also satisfied. 

In determining whether the X Cor¬ 
poration constitutes a foreign personal 
holding company for 1941, a portion of 
the undistributed Supplement P net in¬ 
come of the Y Corporation for the fiscal 
year ending June 30, 1941 (y, 2 0 f $100 
000, or $25,000), must be included as a 
dividend in the gross income of the X 
Corporation, since— 

(a) The X Corporation was a share¬ 
holder in the Y Corporation on Septem¬ 
ber 30, 1940, or on a day in the taxable 
year of the Y Corporation ending with 
or within the taxable year of the X Cor¬ 
poration which day was the last day in 
the Y Corporation’s taxable year cn 
which the United States group required 
with respect to the Y Corporation ex¬ 
isted, 

(b) The portion of the taxable year of 
the Y Corporation up to and including 
such day is three-twelfths of the entire 
taxable year of the Y Corporation and. 
therefore, the portion of the undis¬ 
tributed Supplement P net income of the 
Y Corporation includible in the gross in¬ 
come of its shareholders also is equal to 
three-twelfths, and 

(c) The X Corporation, being the sole 
shareholder of the Y Corporation at the 
time the United States group with re¬ 
spect to the Y Corporation last existed, 
must include all of such portion in its 
gross income for 1941, the taxable year 
of the X Corporation in which or with 
which the taxable year of the Y Cor¬ 
poration ends. 

It is to be observed that three-twelfths 
of the undistributed Supplement P net 
income of the Y Corporation for the en¬ 
tire taxable year and not the earnings 
realized by the Y Corporation up to and 
including September 30, 1940, the last 
day on which the United States group 
with respect to the Y Corporation ex¬ 
isted, must be included in the gross in¬ 
come of the X Corporation. 

Example (3). The X Corporation re¬ 
ferred to in example ( 1 ) sold the stock 
in the Y Corporation to other interests 
cn September 30, 1940, so that after that 
date a different United States group 
existed with respect to the Y Corpora¬ 
tion. Assuming that the Y Corporation 
is a foreign personal holding company 
for the fiscal year ending June 30, 1941. 
no part of the undistributed Supplement 
P net income of the Y Corporation for 
such fiscal year would, in this instance, 
be includible in the gross income of the 
X Corporation for the year 1941, in de¬ 
termining whether the X Corporation is 
a foreign personal holding company for 
that year. In such case, the undistrib¬ 
uted Supplement P net income of the Y 
Corporation is includible in the gross in- 
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come of the other foreign personal hold¬ 
ing companies, if any, and of the United 
States shareholders who are shareholders 
in the Y Corporation the day after Sep¬ 
tember 30, 1940, which was the last day 
in the taxable year of the Y Corporation 
on which the United States group with 
respect to the Y Corporation existed. 

If. however, the X Corporation sells 90 
percent of its’stock in the Y Corporation 
and thus is a minority shareholder in 
the Y Corporation on the last day of the 
taxable year of the Y Corporation on 
which the United States group with re¬ 
spect to the Y Corporation exists, the 
portion of the undistributed Supplement 
r net income allocable to the minority 
interest of the X Corporation would be 
includible in the gross income of the X 
Corporation, even though on such last 
day the United States group is not the 
same with respect to both corporations. 

Example (4 ). If the Y Corporation in 
example (1) owns all of the stock of the 
Z Corporation, another foreign corpora¬ 
tion, there would be a chain of three- 
foreign corporations. In such case, as¬ 
suming that the Z Corporation is a for¬ 
eign personal holding company for a tax¬ 
able year ending with or within the 
taxable year of the Y Corporation, the 
undistributed Supplement P net income 
of the Z Corporation would be included 
in the gross income of the Y Corporation 
for the purpose of determining whether 
the Y Corporation comes within the clas¬ 
sification of a foreign personal holding 
company. If. after the inclusion of such 
presumptive dividend, the Y Corporation 
is a foreign personal holding company, 
the undistributed Supplement P net in¬ 
come of the Z Corporation would be 
included in the gross income of the Y 
Corporation in determining the undis¬ 
tributed Supplement P net income of the 
Y Corporation which is includible in the 
gross income of its shareholder, the X 
Corporation. The same process would be 
repeated with respect to determining 
whether the X Corporation is a foreign 
personal holding company and in deter¬ 
mining its undistributed Supplement P 
net income. If all three corporations are 
foreign personal holding companies, the 
undistributed Supplement P net income 
of each would, in this manner, be re¬ 
flected as a dividend in the gross income 
of A, the ultimate beneficial shareholder 
of the chain. 

In the event that after the inclusion 
of the undistributed Supplement P net 
income of the Z Corporation in the gross 
income of the Y Corporation, the Y Cor¬ 
poration is not a foreign personal holding 
company, then no part of the income of 
either the Z Corporation or the Y Cor¬ 
poration would be includible in the gross 
income of the X Corporation. In that 
event, whether the X Corporation is a 
foreign personal holding company, and 
its undistributed Supplement P net in¬ 
come, would be determined independently 
of the income of the Y Corporation and 
the Z Corporation.* 


Sec. 335. Undistributed supplement p net 
income. 

For the purposes of this chapter the term 
“undistributed Supplement P net income" 
means the Supplement P net income (as de¬ 
fined in section 336) minus the amount of 
the basic surtax credit provided in section 
27 (b) (computed without its reduction, 
under section 27 (b) (1), by the amount of 
the credit provided in section 26 (a), relat¬ 
ing to interest on certain obligations of the 
United States and Government corporations). 

Sec. 336. Supplement P net income. 

For the purposes of this chapter the term 
"Supplement P net income” means the net 
income with the following adjustments: 

(a) Additional deductions. There shall be 
allowed as deductions— 

(1) Federal Income, war-profits, and ex¬ 
cess-profits taxes paid or accrued during the 
taxable year to the extent not allowed as 
a deduction under section 23; but not in¬ 
cluding the tax Imposed by section 102. sec¬ 
tion 500. or a section of a prior income-tax 
law corresponding to either of such sections. 

(2) In lieu of the deduction allowed by 
section 23 (q). contributions or gifts pay¬ 
ment of which is made within the taxable 
year to or for the use of donees described in 
section 23 (q) for the purposes therein spe¬ 
cified. to an amount which does not exceed 
15 per centum of the company's net income, 
computed without the benefit of this para¬ 
graph and section 23 (q), and without the 
deduction of the amount disallowed under 
subsection (b) of this section, and without 
the inclusion in gross income of the amounts 
includible therein as dividends by reason of 
4he application of the provisions of section 
334 (b) (relating to the inclusion in the gross 
income of a foreign personal holding com¬ 
pany .of its distributive share of the undis¬ 
tributed Supplement P net income of an¬ 
other foreign personal holding company In 
which it is a shareholder). 

(b) Deductions not cdlcnoed. 

(1) Taxes and pension trusts. The deduc¬ 
tions provided in section 23 (d). relating to 
taxes of a shareholder paid by the corpora¬ 
tion. and in section 23 (p). relating to pen¬ 
sion trusts, shall not be allowed. 

(2) Expenses and depreciation. The ag¬ 

gregate of the deductions allowed under 
section 23(a). relating to expenses, and 
section 23 (1), relating to depreciation, 

which are allocable to the operation and 
maintenance of property owned or operated 
by the company, shall be allowed only In 
an amount equal to the rent or other com¬ 
pensation received for the use or right to 
use the property, unless It Is established (un¬ 
der regulations prescribed by the Commis¬ 
sioner with the approval of the Secretary) 
to the satisfaction of the Commissioner: 

(A) That the rent or other compensation 
received was the highest obtainable, or. if 
none was received, that none was obtainable; 

(B) That the property was held in the 
course of a business carried on bona fide 
for profit; and 

(C) Either that there was reasonable ex¬ 
pectation that the operation of the property 
would result in a profit, or that the prop¬ 
erty was necessary to the conduct of the 
business. 

Sec. 211. Net operating losses. (Revenue 
Act of 1939.) 

• • • 0 • 

(g) Denial of deduction to foreign per¬ 
sonal holding companies. Section 336 (b) 
of the Internal Revenue Code (relating to 
disallowed deductions in computing net in¬ 
come of foreign personal holding companies) 
is amended by Inserting at the end thereof 
the following: 

“(3) Net loss carry-over disallowed. The 
deduction for net operating losses provided 
in section 23 (s) shall not be allowed." 

• • • * • 


Sec. 212. Corporation capital losses. 
(Revenue Act of 1939.) 


(c) Capital losses of foreign personal hold¬ 
ing companies. Section 336 of the Internal 
Revenue Code (relating to definition oT Sup¬ 
plement P net Income) Is amended by In¬ 
serting at the end thereof the following new 
subsection: 

"(c) Capital losses. The net income shall 
be computed without regard to section 117 

(d) and (e), and losses from sales or ex¬ 
changes of capital assets shall be allowed 
only to the extent of $2,000 plus the gains 
from such sales or exchanges." 

• • * • • 

Sect. 229. Taxable years to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

EXcept the amendments made by sections 
211. 213, 214. 215, 217, 219, 220. 221, 222. 223, 
226, 227. and 228. the amendments made by 
this title to the Internal Revenue Code 
shall be applicable only with respect to tax¬ 
able years beginning after December 31, 1939. 

§ 19.336-1 Supplement P net income. 
The term “Supplement P net income’' 
means the gross Income as defined in 
section 334 less the deductions provided 
in section 23 (computed without regard 
to the provisions of Supplement I (sec¬ 
tions 231 to 238, inclusive)), subject to 
the qualifications, limitations, and ex¬ 
ceptions provided in section 336. In 
addition to the qualifications, limita¬ 
tions. and exceptions provided in sec¬ 
tions 336 (a) and 336 <b) (1), a foreign 
personal holding company is subject to 
the provisions of sections 336 (b) (2), 
336 (b) (3), and 336 (c), in the com¬ 
putation of its Supplement P net in¬ 
come. Section 336 (b) (3) provides that 
the net operating loss deduction provided 
by section 23 (s) for taxable years be¬ 
ginning after December 31, 1939, shall 
not be allowed. Section 336 (c) limits 
the deduction for capital losses to $2,000 
plus capital gains, for taxable years be¬ 
ginning after December 31, 1939, not¬ 
withstanding the provisions of section 
117 (d) and (e). as amended, thus con¬ 
tinuing for the purposes of Supplement 
P (sections 331 to 340, inclusive) the rule 
contained in section 117 <d) (1), prior 
to its amendment. Under section 336 
(b) (2) the aggregate of the deductions 
allowed under section 23 (a), relating 
to expenses, and section 23 (1), relating 
to depreciation, which are allocable to 
the operation and maintenance of prop¬ 
erty owned or operated by the company 
shall be allowed only in an amount equal 
to the rent or other compensation re¬ 
ceived for the use of, or the right to use, 
the property, unless it is established to 
the satisfaction of the Commissioner: 

(1) That the rent or other compensa¬ 
tion received was the highest obtainable, 
or if none was received, that none was 
obtainable; 

(2) That the property was held in the 
course of a business carried on bona fide 
for profits; and 

(3) Either that there was reasonable 
expectation that the operation of the 
property would result in a profit, or that 
the property was necessary to the conduct 
of the business. 
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The burden of proof will rest upon 
the taxpayer to sustain the deduction 
claimed. If a United States shareholder, 
in computing his distributive share of 
the undistributed Supplement P net in¬ 
come of a foreign personal holding com¬ 
pany to be included in gross income in 
his individual return (see section 337 
and section 19.337-1), claims deductions 
for expenses and depreciation allocable to 
the operation and maintenance of prop¬ 
erty owned or operated by the company, 
in an aggregate amount in excess of the 
rent or other compensation received for 
the use of, or the right to use, the prop¬ 
erty, he shall attach to his income tax 
return a statement setting forth his claim 
for allowance of the additional deductions 
together with a complete statement of 
the facts and circumstances pertinent to 
his claim and the arguments on which he 
relies. Such statement shall set forth: 

(a) A description of the property; 

(b) The cost or other basis to the cor¬ 
poration and the nature and value of the 
consideration paid for the property; 

(c) The name and address of the per¬ 
son from whom acquired and the date 
thereof; 

(d) The name and address of the per¬ 
son to whom leased or rented or the 
person permitted to use the property, 
and the number of shares of stock, if 
any, held by such person and the mem¬ 
bers of his family; 

(e) The nature and gross amount of 
the rent or other compensation re¬ 
ceived for the use of, or the right to 
use, the property during the taxable 
year and for each of the five preceding 
years and the amount of the expenses 
incurred with respect to, and the de¬ 
preciation sustained on, the property for 
such years; 

(f) Evidence that the rent or other 
compensation was the highest obtain¬ 
able and. if none was received, a state¬ 
ment of the reasons therefor; 

(g) A copy of the contract, lease or 
rental agreement; 

(h) The purpose for which the prop¬ 
erty was used; 

(i) The business carried on by the 
corporation with respect to which the 
property was held and the gross income, 
expenses and net income derived from 
the conduct of such business for the 
taxable year and for each of the five 
preceding years; 

(j) A statement of any reasons which 
existed for expectation that the opera¬ 
tion of the property would be profitable, 
or a statement of the necessity for the 
use of the property in the business of 
the corporation, and the reasons why 
the property was acquired; and 

(k) Any other information pertinent 
to the taxpayer’s claim.* 

§ 19.336-2 Illustration of computa¬ 
tion of Supplement P net income and 
undistributed Supplement P net income. 
The method of computation of the Sup¬ 
plement P net income and undistrib¬ 
uted Supplement P net income may be 
illustrated as follows: 


The following facts exist with respect 
to the M Corporation, a foreign per¬ 
sonal holding company, for the calendar 
year 1939: 

The gross income of the corporation 
as defined in section 334 amounts to 
$309,000, of which $85,000 represents its 
distributive share of the undistributed 
Supplement P net income of another 
foreign personal holding company in 
which it is a shareholder, $200,000 con¬ 
sists of dividends. $10,000 consists of in¬ 
terest. and the remainder ($5,000) con¬ 
sists of rent received from the principal 
shareholder of the corporation for the use 
of property owned by the corporation. 

The expenses of the corporation 
amount to $83,000, of which $75,000 is 
allocable to the maintenance and opera¬ 
tion of the property used by the prin¬ 
cipal shareholder, and $8,000 consists of 
ordinary and necessary office expenses 
allowable as a deduction. The claim for 
deduction for the expenses of, and de¬ 
preciation on, the rented property in 
excess of the rent received for its use is 
not established as provided in section 
336 (b) (2). The yearly depreciation 
on the rented property amounts to 
$30,000. 

Federal income tax withheld at the 
source on the income of the corporation 
from sources within the United States 
amounts to $22,250. 

No gain from the sale or exchange of 
stock or securities is realized during the 
taxable year, but losses in the amount 
of $10,000 are sustained from the sale 
of stock or securities which constitute 
capital assets. 

Contributions payment of which is 
made to or for the use of donees de¬ 
scribed in section 23 (q), for the pur¬ 
poses therein specified, amount to 
$15,000, of which $5,000 is deductible in 
computing net income under section 21. 

Dividends paid by the corporation to 
its shareholders during the taxable year 
amount to $50,000. 

The net income for the purposes of 
computing the Supplement P net income 
of the corporation (including the dis¬ 
tributive share of the undistributed Sup¬ 
plement P net income of the other 
foreign personal holding company) is 
$180,000, computed as follows (assum¬ 
ing for the purposes of this example 
only that the expenses of, and depreci¬ 
ation on. the rented property are de¬ 
ductible under section 23): 

Income (Section 22) 

Dividends_$200. 000 

Interest_ 10,000 

Rent- 5. 000 


Gross income as defined In sec¬ 
tion 22.. 215.000 

Add: 

Distributive share of undistrib¬ 
uted Supplement P net in¬ 
come of the other foreign 


personal holding company 
(considered as a dividend)_ 85,000 


Gross Income as defined in 
section 334_ 300.000 


Deductions (Section 23) 

Expenses allocable to op¬ 
eration of the rented 

property .. $75. 000 

Depreciation of the rented 

property- 30.000 

Ordinary and necessary 

expenses (office)_ 8,000 

Losses see sections 117 

and 336 (c). 2,000 

Contributions (within 
the 5 percent lim¬ 
itation specified in sec¬ 
tion 23 (q)) . 6.000 

-* $ 120,000 

Net income for purposes of 
computing Supplement P net 
income- 180. 000 

The Supplement P net income and the 
undistributed Supplement P net income 
of the corporation are $247,750 and 
$197,750, respectively, computed as fol¬ 
lows: 

Net income for purposes of com¬ 
puting Supplement P net In¬ 
come.$180,000 

Add (see section 336 (b)): 

Contributions deducti¬ 
ble in computing net 
income under section 

21.-. $5,000 

Excess property expenses 
and depreciation over 
amount of rent re¬ 
ceived for use of prop- 
erty ($105,000— 

$5.000).-. 100.000 


105,000 

Deduct (see section 336 (a)): 
Federal income 

taxes_$22. 250 

Contributio n s 
(within the 15 
percent limi¬ 
tation speci¬ 
fied in section 
336 (a)(2))— 15.000 

- 37.250 


Net additions under section 336—. 67.750 


Supplement P net income_ 247,750 

Less: Basic surtax credit for divi¬ 
dends paid (see section 335)_ 50,000 


Undistributed Supplement P 
net income_ 197,750 

* 

Sec. 337. Corporation income taxed to 
United States shareholders. 

(a) General rule. The undistributed Sup¬ 
plement P net income of a foreign personal 
holding company shaU be included in the 
gross income of the citizens or residents of 
the United States, domestic corporations, do¬ 
mestic partnerships, and estates or trusts 
(other than estates or trusts the gross in¬ 
come of which under this chapter includes 
only Income from sources within the United 
States), who are shareholders in such foreign 
personal holding company (hereinafter called 
“United States shareholders") in the manner 
and to the extent set forth in this Supple¬ 
ment. 

(b) Amount included in gross income. 
Each United States shareholder, who was a 
shareholder on the day in the taxable year 
of the company which was the last day on 
which a United States group (as defined in 
section 331 (a) (2)) existed with respect to 
the company, shall include in his gross in¬ 
come, as a dividend, for the taxable year in 
which or with which the taxable year of 
the company ends, the amount he would 
have received as a dividend If on such last 
day there had been distributed by the com¬ 
pany. and received by the shareholders, an 
amount which bears the same ratio to the 
undistributed Supplement P net income of 
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th»' company for the taxable year as the 
portion of such taxable year up to and In¬ 
cluding such last day bears to the entire 
taxable year. 

(c) Credit for obligations of United States 
and its instrumentalities. Each United 
States shareholder shall be allowed a credit 
against net Income, for the purpose of the 
tax imposed by section 11. 13, 14. 201, 204, 
207. or 362, of his proportionate share of 
tfc interest specified in section 25 (a) (1) 
or (2) which is included in the gross income 
of the company otherwise than by the ap¬ 
plication of the provisions of section 334 (b) 
(relating to the inclusion In the gross in¬ 
come of a foreign personal holding company 
of its distributive share of the undistributed 
Supplement P net income of another foreign 
personal holding company In which It Is a 
shareholder). 

(d) Information in return. Every United 
States shareholder who Is required under 
subsection (b) to include in his gross in¬ 
come any amount with respect to the undis¬ 
tributed Supplement P net income of a for¬ 
eign personal holding company and who, on 
the last day on which a United States group 
existed with respect to the company, owned 
5 per centum or more in value of the out¬ 
standing stock of such company, shall set 
forth in his return in complete detail the 
gross income, deductions and credits, nei 
income, Supplement P net income, and un- 
ii.-ributed Supplement P net Income of 
such company. 

(e) Effect on capital account of foreign 
personal holding company. An amount 
which bears the same ratio to the undis¬ 
tributed Supplement P net Income of the 
i^reign personal holding company for its 
taxable year as the portion of such taxable 
year up to and including the last day on 
which a United States group existed with 
respect to the company bears to the entire 
taxable year, shall, for the purpose of deter¬ 
mining the effect of distributions In sub¬ 
sequent taxable years by the corporation, 
b* considered as paid-in surplus or as a con¬ 
tribution to capital and the accumulated 
earnings and profits as of the close of the 
taxable year shall be correspondingly re¬ 
duced, If such amount or any portion there¬ 
of is required to be included as a dividend, 
directly or indirectly, in the gross Income 
of United States shareholders. 

(f) Basis of stock in hands of shareholders. 
The amount required to be Included in the 
gross Income of a United States shareholder 
under subsection (b) shall, for the purpose 
of adjusting the basis of his stock with 

aspect to which the distribution would have 
been made (If It had been made), be treated 
as having been reinvested by the share¬ 
holder as a contribution to the capital of 
the corporation: but only to the extent to 
which such amount Is Included In his gross 
income in his return, Increased or decreased 
by any adjustment of such amount In the 
last determination of the shareholder’s tax 
liability, made before the expiration of 
seven years after the date prescribed by 
law for filing the return. 

(g) Basts of stock in case of death. For 
basis of stock or securities in a foreign per¬ 
sonal holding company acquired from a 
decedent, see section 113 (a) (5). 

(h) Liquidation. For amount of gain 
taken into account on liquidation of foreign 
personal holding company, see section 
115 (c). 

(1) Period of limitation on assessment and 
collection. For period of limitation on as¬ 
sessment and collection without assessment, 
In case of failure to Include In gross in¬ 
come the amount properly Includible therein 
under subsection (b), see section 275 (d). 

§ 19.337-1 Income of foreign personal 
holding companies taxed to United States 
shareholders. 

(a) General rule. Supplement P (sec¬ 
tions 331 to 340, inclusive) does not Im¬ 
pose a tax on foreign personal holding 
companies. The undistributed Supple¬ 


ment P net income of such companies, 
however, must be included in the man¬ 
ner and to the extent set forth in this 
section, in the gross income of their 
“United States shareholders/* that is, 
the shareholders who are individual citi¬ 
zens or residents of the United States, 
domestic corporations, domestic partner¬ 
ships (see section 3797 (a)), and estates 
or trusts other than estates or trusts 
the gross income of which under chapter 
1 includes only income from sources 
within the United States. 

(b) Amount includible in gross in - 
come. Each United States shareholder, 
who was a shareholder on the day in the 
taxable year of the foreign personal 
holding company which was the last day 
on which a United States group (see 
section 331 (a) (2) and section 19.331-3) 
existed with respect to the company, 
shall include in his gross income, as a 
dividend, for the taxable year in which 
or with which the taxable year of the 
company ends, the amount he would 
have received as a dividend if on such 
last day there had been distributed by 
the company and received by the share¬ 
holders an amount which bears the 
same ratio to the undistributed Supple¬ 
ment P net income of the company for 
the taxable year as the portion of such 
taxable year up to and including such 
last day bears to the entire taxable year. 

The undistributed Supplement P net 
income of the foreign personal holding 
company is includible only in the gross 
income of the United States share¬ 
holders who were shareholders in the 
company on the last day of its tax¬ 
able year on which the United States 
group existed with respect to the 
company. Such United States share¬ 
holders, accordingly, are determined by 
the . stock holdings as of such specified 
time. This rule applies to every United 
States shareholder who was a share¬ 
holder in the company at the specified 
time regardless of whether the United 
States shareholder is included within the 
United States group. For example, a 
domestic corporation which is a United 
States shareholder at the specified time 
must return its distributive share in the 
undistributed Supplement P net income 
even though the domestic corporation 
cannot be included within the United 
States group since, under section 333 
(a) (1) and section 19.333 (a)-2, the 
stock it owns in the foreign corporation 
is considered as being owned proportion¬ 
ately by its shareholders for the purpose 
of determining whether the foreign cor¬ 
poration is a foreign personal holding 
company. 

The United States shareholders must 
include in their gross income their dis¬ 
tributive shares of that proportion of the 
undistributed Supplement P net income 
for the taxable year of the company 
which is equal in ratio to that which the 
portion of the taxable year up to and in¬ 
cluding the last day on which the United 
States group with respect to the com¬ 
pany existed bears to the entire taxable 


^ear. Thus, if the last day in the taxable 
year on which the required United States 
group existed was also the end of the 
taxable year, the portion of the taxable 
year up to and including such last day 
would be equal to 100 percent and in 
such case, the United States shareholders 
would be required to return their dis¬ 
tributive shares in the entire undistrib¬ 
uted Supplement P net income. But if 
the last day on which the required 
United States group existed was Septem¬ 
ber 30, and the taxable year was a cal¬ 
ender year, the portion of the taxable 
year up to and including such last day 
would be equal to nine-twelfths and in 
that case, the United States shareholders 
would be required to return their distrib¬ 
utive shares in only nine-twelfths of the 
undistributed Supplement P net income. 

The amount which each United States 
shareholder must return is that amount 
which he would have received as a divi¬ 
dend if the above specified portion of the 
undistributed Supplement P net income 
had in fact been distributed by the for¬ 
eign personal holding company as a div¬ 
idend on the last day of its taxable year 
on which the required United States 
group existed. Such amount is deter¬ 
mined, therefore, by the interest of the 
United States shareholder in the foreign 
personal holding company, that is, by 
the number of shares of stock owned by 
the United States shareholder and the 
relative rights of his class of stock, if 
there are several classes of stock out¬ 
standing. Thus, if a foreign personal 
holding company has both common and 
preferred stock outstanding and the pre¬ 
ferred shareholders are entitled to a 
specified dividend before any distribution 
may be made to the common sharehold¬ 
ers, then the assumed distribution of the 
stated portion of the undistributed Sup¬ 
plement P net income must first be 
treated as a payment of the specified div¬ 
idend on the preferred stock before any 
part may be allocated as a dividend on 
the common stock. 

The assumed distribution of the re¬ 
quired portion of the undistributed Sup¬ 
plement P net income must be returned 
as dividend income by the United States 
shareholders for their respective taxable 
years in which or with which the taxable 
year of the foreign personal holding 
company ends. For example, if the M 
Corporation whose taxable year is the 
calendar year is a foreign personal hold¬ 
ing company for 1939, and if A, one of 
its United States shareholders, makes 
returns on a calendar year basis, while 
B. another United States shareholder, 
makes returns on the basis of a fiscal 
year ending November 30, A must return 
his assumed dividend as income for the 
taxable year 1939, and B must return his 
distributive share as income for the fiscal 
year ending November 30. 1940. In ap¬ 
plying this rule, the date as of which the 
United States group last existed with 
respect to the company is immaterial. 
Thus, in the foregoing example, if Sep¬ 
tember 30, 1939, was the last day on 












548 


FEDERAL REGISTER, Friday , February 2, 1940 


which the United States group with re¬ 
spect to the M Corporation existed, B 
would still be required to return his as¬ 
sumed dividend as income for the fiscal 
year ending November 30, 1940, even 
though September 30.1939, the date as of 
which the distribution is assumed to 
have been made, does not fall within such 
fiscal year.* 

§ 19.337-2 Credit lor obligations of 
the United States. Each United States 
shareholder required to return his dis¬ 
tributive share in the undistributed Sup¬ 
plement P net income of a foreign per¬ 
sonal holding company for any taxable 
year is allowed, for purposes of the tax 
imposed by sections 11,13,14,201,204,207, 
or 362, a credit against his net income for 
his proportionate share of whatever in¬ 
terest on obligations of the United States 
or its instrumentalities (as specified in 
section 25 (a) (1) and (2)) may be in¬ 
cluded in the gross income of the com¬ 
pany for such taxable year, with the 
exception of any such interest as may be 
so included by reason of the application 
of the provisions of section 334 (b) and 
section 19.334-2. 

For example, the M Corporation is a 
foreign personal holding company which 
owns all the stock of the N Corporation, 
another foreign personal holding com¬ 
pany. Both companies receive interest 
on obligations of the United States or its 
instrumentalities as specified in section 
25 (a) (1) and (2). In applying the 
credit allowable under section 337 (c), 
the United States shareholders of the M 
Corporation would be entitled to a credit 
only for their proportionate shares of the 
interest received by that company and 
not for any part of the interest received 
by the N Corporation, regardless of 
whether the interest received by the N 
Corporation is inpluded in the gross in¬ 
come of the M Corporation, as an actual 
dividend or as a constructive dividend 
under section 334 (b).* 

§ 19.337-3 Information in return. The 
information required by section 337 (d) 
in the returns of certain United States 
shareholders relates only to the taxable 
year of a foreign personal holding com¬ 
pany for which is computed such corpo¬ 
ration’s undistributed Supplement P net 
income, all or part of which must be 
included in gross income by the United 
States shareholder of whom the informa¬ 
tion is required. The information shall 
be submitted as a part of the income tax 
returns required by the Internal Revenue 
Cede of such persons, in the form of a 
statement attached to the return.* 

§ 19.337—4 Effect on capital account 
of foreign personal holding company and 
basis of stock in hands of shareholders. 
Sections 337 (e) and 337 (f) are de¬ 
signed to prevent double taxation with 
respect to the undistributed Supplement 
P net income of foreign personal holding 
companies. The application of such sec¬ 
tions may be illustrated by the following 
examples: 


Example (2). The M Corporation is 
a foreign personal holding company. 
Seventy-five percent in value of its 
capital stock is owned by A, a citizen 
of the United States, and the remainder, 
or 25 percent, of its stock is owned by 
B, a nonresident alien individual. For 
the calendar year 1939 the M Corpora¬ 
tion has an undistributed Supplement P 
net income of $100,000. A is required to 
include $75,000 of such income in gross 
income in his return for the calendar 
year 1939. The $100,000 is treated as 
paid-in surplus or as a contribution to 
the capital of the M Corporation and its 
accumulated earnings and profits as of 
the close of the calendar year 1939 are 
correspondingly reduced. If after treat¬ 
ing such $100,000 as paid-in surplus or 
as a contribution to capital, the M Cor¬ 
poration has no accumulated earnings 
and profits at the close of 1939, and if 
for the calendar year 1940, the M Cor¬ 
poration had no earnings and profits, 
but distributed $100,000, the amount so 
distributed would be tax-free in the 
hands of both A and B. If. however, 
after treating the $100,000 as paid-in 
surplus or as a contribution to capital, 
the M Corporation had accumulated 
earnings and profits of $100,000 at the 
close of 1939, the facts otherwise being 
the same, the distributions in 1940 would 
be taxable to A, and the taxability of such 
distributions to B would depend upon the 
application of section 119 (a) (2) (B), 
relating to the treatment of dividends 
from a foreign corporation as income 
from sources within or without the 
United States. 

Example (2). In example (1) assume 
the basis of A’s stock to be $300,000. If 
A includes in gross income in his return 
for the calendar year 1939, $75,000 as 
a constructive dividend from the M Cor¬ 
poration, the basis of his stock would 
be $375,000. After the $75,000 is dis¬ 
tributed by the M Corporation tax-free 
the basis of A’s stock, assuming no other 
changes, would again be $300,000. If 
A failed to include the $75,000 in gross 
income in his return as required by the 
Internal Revenue Code and his failure 
was not discovered until after the 7-year 
period of limitations had expired, the 
application of the rule would not in¬ 
crease the basis of A’s stock. The sub¬ 
sequent tax-free distribution of $75,000 
would reduce his basis to $225,000. thus 
tending to compensate for his failure 
to include the amount of $75,000 in his 
gross income. If the undistributed Sup¬ 
plement P net income of the M Corpora¬ 
tion is readjusted within the statutory 
period of limitations, thus increasing 
or decreasing the amount A would have 
to include in his gross income, proper 
adjustment is required to be made to 
the basis of A’s stock on account of such 
readjustment.* 

Sec. 338. Information returns by officers 

AND DIRECTORS. 

(a) Monthly returns. On the fifteenth day 
of each month each Individual who on such 


day Is an officer or a director of a foreign 
corporation which, with respect to its li¬ 
able year preceding the taxable year (whether 
beginning on, before, or after January » 
1939) in which such month occurs, was a 
foreign personal holding company, shali file 
with the Commissioner a return setting 
forth with respect to the preceding calendar 
month the name and address of each share¬ 
holder. the class and number of shares held 
by each, together with any changes in stock¬ 
holdings during such period, the name and 
address of any holder of securities convert¬ 
ible into stock of such corporation, and such 
other information with respect to the stock 
and securities of the corporation as the Com¬ 
missioner with the approval of the Secre¬ 
tary shall by regulations prescribe as neces¬ 
sary for carrying out the provisions of this 
title. The Commissioner, with the appr *] 
of the Secretary, may by regulations m - 
scribe, as the period with respect to which 
returns shall be filed, a longer period than 
a month. In such case the return shall be 
due on the fifteenth day of the succepdin^ 
period, and shall be filed by the individuals 
who on such day are officers and director. A 
the corporation. 

(b) Annual returns. On the sixtieth d^y 
after the close of the taxable year of a 
foreign personal holding company each in¬ 
dividual who on such sixtieth day is an of¬ 
ficer or director of the corporation shall file 
with the Commissioner a return setting 
forth— 

(1) In complete detail the gross income, 
deductions and credits, net income, Supple¬ 
ment P net income, and undistributed Sup¬ 
plement P net income of such foreign per¬ 
sonal holding company for such taxable 
year; and 

(2) The same Information with respect to 
such taxable year as is required in subsec¬ 
tion (a); except that- if all the requ ; d 
returns with respect to such year have been 
filed under subsection (a) no information 
under this paragraph need be set forth in the 
return filed under this subsection. 

§ 19.338-1 Information returns by of¬ 
ficers and directors of certain foreign 
corporations. 

(a) Requirements for filing returns — 
(1) General. Under section 338 (a), on 
the 15th day of each month each in¬ 
dividual who on such day is an officer or 
a director of a foreign corporation which, 
with respect to its taxable year, preced¬ 
ing the taxable year (whether beginning 
on, before, or after January 1, 1939) in 
which such month occurs, was a foreign 
personal holding company, is required 
to file with the Commissioner a monthly 
information return as provided in section 
338 (a) and this section. 

(2) Returns for a period exceeding 
one month. In the case of a foreign 
personal holding company which before 
the close of its taxable year specified in 
paragraph (a) (1) of this section, dis¬ 
tributed to its shareholders 90 percent 
or more of its Supplement P net income 
as defined in section 336 of the Revenue 
Act of 1936 (as added by section 201 
of Title II of the Revenue Act of 1937) 
or in section 336 of the Revenue Act of 
1938 or in section 336 of the Internal 
Revenue Code, or which has no such 
net income for such taxable year, the 
following periods are prescribed with re¬ 
spect to which information returns on 
Form 957 shall be filed during the 
following year: 
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The return for the last month of the 
preceding taxable year shall be filed on 
tire 15th day of the first month follow¬ 
ing the close of such taxable year. Sub¬ 
sequent returns shall be filed for each 
6-month period following the close of 
such taxable year and shall be filed on 
the 15th day of the first month follow¬ 
ing such period. If any change in the 
stock holdings or in the holdings of se¬ 
curities convertible into stock of the 
corporation occurs during such periods 
or if a resolution or plan (including any 
amendments thereof or supplements 
thereto) for the dissolution of the cor¬ 
poration or for the liquidation of the 
whole or any part of its capital stock is 
adopted during such periods, a monthly 
information return must also be filed on 
the 15th day of the month following 
each month in which the change occurs 
or the resolution or plan is adopted. In 
any case under this paragraph where 
the date for filing a monthly return co¬ 
incides with the date for filing the re¬ 
turn for a 6-month period only the re¬ 
turn for the 6-month period need be 
filed 

(3) Returns jointly made. If two or 
more officers or directors of a foreign 
corporation are required to file Infor¬ 
mation returns for any period under 
section 338 (a) and this section, any two 
or more of .such officers or directors may. 
in lieu of filing separate returns for such 
period, jointly execute and file one 
return. 

(b) Form of return. The return 
under section 338 (a) and this section 
shall be made on Form 957, copies of 
which, upon request, may be procured 
from any collector. Each officer or di¬ 
rector should carefully prepare his re¬ 
turn so as to set forth fully and clearly 
the information called for therein and 
by the applicable regulations. Returns 
which have not been so prepared will 
not be considered as meeting the re¬ 
quirements of the Internal Revenue 
Code. 

(c) Contents of return. The return 
shall, in accordance with the provisions 
of this section and the instructions on 
the form, set forth with respect to the 
preceding period the following infor¬ 
mation: 

<1) Name and address of corporation; 

(2) Kind of business in which the cor¬ 
poration is engaged; 

(3) Date of incorporation; 

<4) The country under the laws of 
which the corporation is incorporated; 

<5) Number of shares and par value 
of common stock of the corporation out¬ 
standing as of the beginning and end of 
the period; 

f 6) Number of shares and par value 
of preferred stock of the corporation 
outstanding as of the beginning and 
end of the period, the rate of dividend 
on such stock and whether such dividend 
is cumulative or noncumulative; 

(7) A description of the convertible 
securities issued by the corporation, in¬ 


cluding a statement of the face value of, 
and rate of interest on, such securities; 

(8) The name and address of each 
shareholder, the class and number of 
shares held by each, together with any 
changes in stock holdings during such 
period; 

(9) The name and address of each 
holder of securities convertible into 
stock of the corporation, the class, num¬ 
ber, and face value of the securities held 
by each, together with any changes in 
the holdings of such securities during 
the period; 

(10) A certified copy of any resolution 
or plan, and any amendments thereof or 
supplements thereto, for or in respect of 
the dissolution of the corporation or the 
liquidation of the whole or any part of 
its capital stock; and 

(11) Such other information as may 
be required by the return form. 

If a person is required to file a return 
under section 338 (a) and this section 
with respect to more than one foreign 
corporation, a separate return must be 
filed with respect to each foreign cor¬ 
poration. 

(d) Verification of returns. All returns 
required by section 338 (a) and this sec¬ 
tion shall be verified under oath or affir¬ 
mation in the same manner as prescribed 
in section 19.51-4. 

(e) Penalties. For criminal penalties 
for failure to file the returns required 
by section 338 (a) and this section, see 
section 340.* 

§ 19.338-2 Annual information re¬ 
turns by officers and directors of cer¬ 
tain foreign corporations, (a) Require¬ 
ment for filing returns. (1) General. 
Under section 338 (b), on the sixtieth 
day after the close of the taxable year 
of a foreign personal holding company 
each individual who on such sixtieth day 
is an officer or director of the corpora¬ 
tion shall file wdth the Commissioner an 
annual information return as provided 
in section 388 (b) and this section. 

(2) Returns jointly made. If two or 
more officers or directors of a foreign 
corporation are required to file annual 
information returns under section 338 

(b) and this section, for any taxable 
year of the corporation, any two or 
more of such officers or directors may in 
lieu of filing separate annual returns 
for such taxable year, jointly execute 
and file one annual return. 

(b) Form of return. The return un¬ 
der section 338 (b) and this section 
shall be made on Form 958, copies of 
which, upon request, may be procured 
from any collector. Each officer or 
director should carefully prepare his re¬ 
turn so as to set forth fully and clearly 
the information called for therein and 
by the applicable regulations. Returns 
which have not been so prepared will not 
be considered as meeting the require¬ 
ments of the Internal Revenue Code. 

(c) Contents of return. The return 
shall, in accordance with the provisions 


of this section and the instructions on 
the form, set forth with respect to the 
taxable year of the foreign personal hold¬ 
ing company the following information: 

(1) The grass income, deductions and 
credits, net income, Supplement P net 
income, and undistributed Supplement P 
net income of the foreign personal hold¬ 
ing company for such taxable year, in 
complete detail; 

(2) The same information with respect 
to such taxable year which is required by 
section 338 (a) and paragraph (c) of sec¬ 
tion 19.338-1, except that if all the re¬ 
quired returns with respect to such year 
have been filed under section 338 (a) and 
section 19.338-1, no information under 
section 338 (b) (2) and this paragraph 
need be set forth in such annual return; 
and 

(3) Such other information as may be 
required by the return form. 

(d) Verification of returns. All returns 
required by section 338 (b) and this sec¬ 
tion shall be verified under oath or affir¬ 
mation in the same manner as prescribed 
in section 19.51-4. 

(e) Penalties. —For criminal penalties 
for failure to file the returns required by 
section 338 (b) and this section, see sec¬ 
tion 340.* 

§ 19.338-3 Time and place of filing 
returns. Returns required by section 338 
and sections 19.338-1 and 19.338-2 shall 
be filed with the Commissioner of Inter¬ 
nal Revenue, Washington, D. C., atten¬ 
tion Income Tax Unit, Records Division, 
and will be considered filed within the 
time or times required by law if, within 
such time or times, such returns are made 
and placed in the mails in due course, 
properly addressed and postage paid, pro¬ 
vided they are actually received in the 
office of the Commissioner of Internal 
Revenue, Washington, D. C„ even though 
received after such time or times.* 

Sec. 339. Information returns by share* 

HOLDERS. 

(a) Monthly returns. On the fifteenth 
clay of each month each United States share¬ 
holder, by or for whom 50 per centum or 
more in value of the outstanding stock of 
a foreign corporation is owned directly or 
Indirectly (Including In the case of an indi¬ 
vidual. stock owned by the members of his 
family as defined In section 333 (a) (2)), if 
such foreign corporation with respect to its 
taxable year preceding the taxable year 
(whether beginning on, before, or after Jan¬ 
uary 1, 1939) in which such month occurs 
was a foreign personal holding company, 
shall file with the Commissioner a return 
setting forth with respect to the preceding 
calendar month the name and address of 
each shareholder, the class and number of 
shares held by each, together with any 
changes in stockholdings during such period, 
the name and address of any holder of secu¬ 
rities convertible Into stock of such cor¬ 
poration, and such other Information with 
respect to the stock and securities of the 
corporation as the Commissioner with the 
approval of the Secretary shall by regulations 
prescribe as necessary for carrying out the 
provisions of this title. The Commissioner, 
with the approval of the Secretary, may by 
regulations prescribe, as the period with re¬ 
spect to which returns shall be filed, a longer 
period than a month. In such case the re¬ 
turn shall be due on the fifteenth day of 







550 


FEDERAL REGISTER, Friday, February 2, 1940 


the succeeding period, and shall be filed by 
the persons who on such day are United 
States shareholders. 

(b) Annual returns. On the sixtieth day 
after the close of the taxable year of a for¬ 
eign personal holding company each United 
States shareholder by or for whom on such 
sixtieth day 50 per centum or more In value 
of the outstanding stock of such company is 
owned directly or indirectly (including in 
the case of an individual, stock owned by 
members of his family as defined in section 
333 (a) (2), shall file with the Commis¬ 
sioner a return setting forth the same in¬ 
formation with respect to such taxable year 
as is required in subsection (a); except that 
if all the required returns with respect to 
6uch year have been filed under subsection 
(a) no return shall be required under this 
subsection. 

§ 19.339-1 Information returns by 
shareholders of certain foreign corpora¬ 
tions. 

(a) Requirement for filing returns. 

(1 ) General. On the 15th day of 
each month each United States share¬ 
holder, by or for whom 50 percent or more 
in value of the outstanding stock of a 
foreign corporation is owned, directly or 
indirectly (including, in the case of an 
individual, stock owned by members of 
his family as defined in section 333 (a) 

(2), if such foreign corporation with re¬ 
spect to its taxable year preceding the 
taxable year (whether beginning on, be¬ 
fore, or after January 1, 1939) in which 
such month occurs was a foreign personal 
holding company, shall file with the Com¬ 
missioner an information return as pro¬ 
vided in section 339 (a) and this section. 

(2) Returns for a period exceeding 
one month. In the cast of a foreign 
personal holding company which before 
the close of its taxable year specified in 
paragraph (a) (1) of this section, dis¬ 
tributed to its shareholders 90 percent 
or more of its Supplement P net income, 
or which has no such net income for such 
taxable year, the periods with respect to 
which information returns under section 
339 (a) shall be filed shall be the same 
as the periods prescribed in paragraph 
(a) (2) of section 19.333-1. 

(3) Duplicate returns. If a share¬ 
holder in a foreign corporation files, as an 
officer or director in such corporation, 
the returns required by section 338 (a) 
and section 19.338-1, such returns shall 
be considered as returns filed under sec¬ 
tion 339 (a). 

(b) Form of return. The return un¬ 
der section 339 (a) and this section shall 
be made on Form 957, copies of which, 
upon request, may be procured from any 
collector. Each shareholder should care¬ 
fully prepare his return so as to set 
forth fully and clearly the information 
called for therein and by the applicable 
regulations. Returns which have not 
been so prepared will not be considered 
as meeting the requirements of the In¬ 
ternal Revenue Code. 

(c) Contents of return. The return 
shaH. in accordance with the provisions 
of this section and the instructions on 
the form, set forth with respect to the 
preceding period the same information 
as required to be shown on that form by 


section 338 (a) and paragraph (c) of 
section 19.338-1. 

If a person is required to file a return 
under section 339 (a) and this section 
with respect to more than one foreign 
corporation, a separate return must be 
filed with respect to each foreign cor¬ 
poration. 

(d) Verification of returns. All re¬ 
turns required by section 339 (a) and 
this section shall be verified under oath 
or affirmation in the same manner as 
prescribed in section 19.51-4. 

(e) Penalties. For criminal penalties 
for failure to file the returns required 
by section 339 (a) and this section, see 
section 340.* 

Sec. 19.339-2. Annual information re¬ 
turns by shareholders of certain foreign 
corporations. 

(a) Requirement for filing returns. 

(1) General. Under section 339 (b), 
on the sixtieth day after the close of the 
taxable year of a foreign personal hold¬ 
ing company, each United States share¬ 
holder, by or for whom on such sixtieth 
day 50 percent or more in value of the 
outstanding stock of the company is 
owned, directly or indirectly (including 
in the case of an individual, stock owned 
by members of his family as defined in 
section 333 (a) (2)), shall file with the 
Commissioner an information return as 
provided in section 339 (b) and this 
section. 

(2) Duplicate returns. If a share¬ 
holder in a foreign corporation files, as 
an officer or director in such corpora¬ 
tion, the returns required by section 
338 (b) and section 19.338-2, such re¬ 
turns shall be considered as returns filed 
under section 339 (b). 

(b) Form of return. The return 
under section 339 (b) and this section 
shall be made on Form 957, copies of 
which, upon request, may be procured 
from any collector. Each shareholder 
should carefully prepare hi^ return so 
as to set forth fully and clearly the in¬ 
formation called for therein and by the 
applicable regulations. Returns which 
have not been so prepared will not be 
considered as meeting the requirements 
of the Internal Revenue Code. 

(c) Contents of return. The return 
shall, in accordance with the provisions 
of this section and the instructions on 
the form, set forth with respect to the 
taxable year of the foreign personal 
holding-company the same information 
which is required under section 339 (a), 
paragraph (c) of section 19.338-1, and 
paragraph (c) of section 19.339-1, except 
that if all the required returns with re¬ 
spect to such year have been filed under 
section 339 (a) and section 19.339-1, 
no return under section 339 <b) and this 
section is required. 

If a person is required to file an 
annual return under section 339 (b) 
and this section with respect to more 
than one foreign personal holding com- 


--- •*'**«** uiuat ue iucri 

with respect to each foreign personal 
holding company. 

(d) Verification of returns. All re¬ 
turns required by section 339 (b) and 
this section shall be verified under oath 
or affirmation in the same manner as 
prescribed in section 19.51-4. 


(e) Penalties. For criminal penalties 
for failure to file the returns required 
by section 339 (b) and this section see 
section 340.’ 


§ 19.339-3 Time and place of filing 
returns. Returns required by section 
339 and sections 19.339-1 and 19.339-2 
shall be filed with the Commissioner of 
Internal Revenue, Washington. D. C. t at¬ 
tention Income Tax Unit, Records ’Di¬ 
vision, and will be considered filed with¬ 
in the time or times required by law if, 
within such time or times, such returns 
are made and placed in the mails in due 
course, properly addressed and postage 
paid, provided they are actually received 
in the office of the Commissioner of In¬ 
ternal Revenue, Washington, D. C.. even 
though received after such time or 
times.* 

Sec. 340. Penalties. 

Any person required under section 338 or 
339 to file a return, or to supply anv in¬ 
formation, who willfully fails to file V:ch 
return, or supply such information, at the 
time or times required by law or regulations, 
shall, in lieu of the penalties provided in 
section 145 (a) for such offense, be guiitv of 
a misdemeanor and, upon conviction thereof, 
be fined not more than $2,000. or imprison¬ 
ment for not more than one year, or both. 

Mutual Investment Companies 

Sec. 361. Definition. 

(a) In general . For the purposes of tills 
chapter the term "mutual Investment com¬ 
pany” means any domestic corporation 
(whether chartered or created as an Invest¬ 
ment trust, or otherwise), other than a per¬ 
sonal holding company as defined in section 
501. if— 

(1) It is organized for the purpose of. and 
substantially all its business consists of. 
holding, investing, or reinvesting in stock 
or securities: and 

(2) At least 95 per centum of Its gross 
income is derived from dividends, interest, 
and gains from sales or other disposition of 
stock or securities: and 

(3) Less than 30 per centum of its gTcss 
income is derived from the sale or other dis¬ 
position of stock or securities held for less 
than six months: and 

(4) An amount not less than 90 per 
centum of its net Income Is distributed to 
its shareholders as taxable dividends during 
the taxable year: and 

(5) Its shareholders are, upon reasonable 
notice, entitled to redemption of their stock 
for their proportionate interests in the cor¬ 
poration's properties, or the cash equivalent 
thereof less a discount not in excess of 3 
per centum thereof. 


(b) Limitations. Despite the provisions 
ol paragraph (1) a corporation shall not be 
considered as a mutual Investment company 
if at any time during the taxable year— 


(1) More than 5 per centum of the gross 
assets of the corporation, taken at cost, was 
invested in stock or securities, or both, of 
any one corporation, government, or political 
subdivision thereof, but this limitation shall 
not apply to investments in obligations of 
the United States or in obligations of any 
corporation organized under general Act of 
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Congress IX such corporation is an instru¬ 
mentality of the United States; or # 

(2) It owned more than 10 per centum 
of the outstanding stock or securities, or 
both, of any one corporation; or 

(3) It had any outstanding bonds or in¬ 
debtedness in excess of 10 per centum of its 
cross assets taken at cost; or 

(4) It falls to comply with any rule or 
regulation prescribed by the Commissioner, 
with the approval of the Secretary, for the 
purpose of ascertaining the actual owner¬ 
ship of its outstanding stock. 

§ 19.361-1 Definition of a mutual in¬ 
vestment company. The term “mutual 
investment company” means a domestic 
corporation whether chartered or incor¬ 
porated, or created under a trust instru¬ 
ment or otherwise, as an investment 
trust, and whether of the fixed or gen¬ 
eral management type (other than a per¬ 
sonal holding company as defined in sec- 
tion 501), which complies with all the 
conditions prescribed by section 361. As 
to definition of a corporation see section 
3797 (a) (3).* 

§ 19.361-2 Proof of status of a mutual 
investment company. 


(a) The Internal Revenue Code re¬ 
quires that the corporation must have 
been organized for the purpose of, and 
that substantially all or its business must 
have consisted of, holding, investing or 
reinvesting in, stock or securities. It is 
not sufficient that the corporation is en¬ 
gaged in holding, investing or reinvesting 
in, stock or securities. It must have been 
organized for that purpose, and. through¬ 
out the* taxable year operated primarily 
as a medium through which contribut¬ 
ing shareholders are offered centralized 
management and diversity of invest¬ 
ments. If its predominant purpose is to 
hold, Invest or reinvest in, stock or se¬ 
curities. and if substantially all of its 
business consists of holding, investing or 
reinvesting in, such stock or securities, 
the existence or exercise of incidental 
powers to engage in other business will 
not deprive a corporation of classifica¬ 
tion as a mutual investment company. 
A finance corporation, or a corporation 
engaged in the business of a dealer in 
stock or securities, or of a trader in 
stock or securities for its own account, 
is not a mutual investment company. 

(b) The Internal Revenue Code pro¬ 
vides that at least 95 percent of the cor¬ 
poration’s gross income for the taxable 
year must be derived from dividends, in¬ 
terest, and gains from sales or other dis¬ 
position of stock or securities, and that 
less than 30 percent of the corporation’s 
gross income for the taxable year must 
have been derived from the sale or other 
disposition of stock or securities held for 
less than six months. (See section 361 
(a) (2) and (3).) In determining the 
percentage of the corporation’s gross 
income which has been derived from such 
sources, a loss from the sale or other dis¬ 
position of stock or securities does not 
enter into the computation. The deter¬ 
mination of the period for which stock 
or securities have been held shall be gov¬ 


erned by the provisions of section 
117 (h) in so far as applicable. 

(c) The Internal Revenue Code pro¬ 
vides that an amount not less than 90 
percent of the corporation’s net income 
for the taxable year must have been dis¬ 
tributed to its shareholders as taxable 
dividends during the taxable year. The 
term “taxable dividends” means divi¬ 
dends (as defined in section 115) which 
are taxable in the hands of such share¬ 
holders as are subject to taxation under 
chapter 1, and includes, for the pur¬ 
pose of section 361 (a) (4), the propor¬ 
tionate share of the net earnings of the 
current year to the date of redemption 
distributed to the shareholder upon re¬ 
demption. A taxable dividend is not dis¬ 
tributed to its shareholders during the 
taxable year within the meaning of sec¬ 
tion 361 (a) (4), unless the dividend is 
received by the shareholders during the 
taxable year of the company. See sec¬ 
tion 19.27 (b)-2, relating to when divi¬ 
dends are considered paid. 

(d) The Internal Revenue Code re¬ 
quires that shareholders must, upon rea¬ 
sonable notice, be entitled at all times 
during the taxable year to redemption 
or purchase of their stock for their pro¬ 
portionate interests in the corporation’s 
properties, or the cash equivalent thereof, 
less a discount not in excess of 3 percent 
thereof. Redemption within 60 days of 
written notice is redemption upon rea¬ 
sonable notice, even though subject to 
exception in case of extraordinary 
crises.* 

8 19.361-3 Records to be kept for 
purpose of ascertaining actual owner¬ 
ship of outstanding stock of mutual in¬ 
vestment companies. Every mutual in¬ 
vestment company shall maintain in the 
collection district in which it is required 
to file its income tax return permanent 
records showing the Information rela¬ 
tive to the actual owners of its stock 
contained in the written statements re¬ 
quired by these regulations to he de¬ 
manded from the shareholders. The 
term “actual owner of stock,” as used in 
these regulations, includes the person 
who is required to inplude in gross in¬ 
come in his return the dividends re¬ 
ceived on the stock. Such records shall 
be kept at all times available for inspec¬ 
tion. by any authorized officer or em¬ 
ployee of the Bureau of Internal Reve¬ 
nue, and shall be retained as long as the 
contents thereof may become material 
in the administration of any internal- 
revenue law. 

A mutual investment company shall 
demand of each of its shareholders (or 
in the case of a company all or substan¬ 
tially all of the capital stock of which is 
held by trustees for the purpose of exer¬ 
cising voting rights, such company shall 
demand of each of the registered hold¬ 
ers of certificates of beneficial interest 
in the company) on or before the pay¬ 
ment of any dividend a written statement 
giving (1) the name and address of the 


actual owner, as of the date the share¬ 
holder becomes entitled to the dividend, 
whether payable then or later, of the 
stock with respect to which the dividend 
is payable, (2) the name and address 
of the person who executes the state¬ 
ment, and (3) the number of shares to 
which the statement pertains, or if the 
statement is made by the actual owner, 
the total number of shares actually 
owned by such person. 

At the time the first demand is made 
as required by this section, a like state¬ 
ment shall be demanded with respect to 
any prior dividends paid within the 
taxable year, unless at the time such 
dividends were paid ownership state¬ 
ments were demanded as required by 
article 361-3 of Regulations 101 [sec¬ 
tion 9.361-3, Title 26. Code of Federal 
Regulations!.* 

§ 19.361-4 Records to be kept for 
purpose of determining whether a cor¬ 
poration claiming to be a mutual in¬ 
vestment company is a personal hold¬ 
ing company. For the purpose of de¬ 
termining whether a domestic corpora¬ 
tion claiming to be a mutual investment 
company is a personal holding company 
as defined in section 501, the permanent 
records of the corporation shall show, to 
the best of the knowledge and belief of 
the actual owners of its stock, the max¬ 
imum number of shares of the corpora¬ 
tion (including the number and face 
value of securities convertible into stock 
of the corporation) to be considered as 
actually or constructively owned by each 
of the actual owners of any of its stock 
at any time during the last half of the 
corporation’s taxable year, as provided 
in section 503. Statements giving such 
additional information shall be de¬ 
manded not later than 30 days after the 
close of the corporation’s taxable year, 
as follows: 

(1) In the case of a corporation hav¬ 
ing 2,000 or more actual owners of its 
stock on any dividend payment date, as 
disclosed by statements received in re¬ 
sponse to demands made by the corpo¬ 
ration as provided in section 19.361-3, 
from each person so disclosed or known 
to the corporation as the actual owner 
of 5 percent or more of its stock; or 

(2) in the case of a corporation hav¬ 
ing less than 2,000 and more than 200 
actual owners of its stock as so dis¬ 
closed, from each person so disclosed or 
known to the corporation as actually 
owning 1 percent or more of its stock; 
or 

(3) in the case of a corporation hav¬ 
ing 200 or less actual owners of its stock, 
from each person who is the actual 
owner of one-half of 1 percent or more 
of its stock.* 

§ 19.361-5 Additional information re¬ 
quired in returns of shareholders. Any 
person who fails or refuses to comply 
with the demand of a mutual investment 
company for the written statements 
which sections 19.361-3 and 19.361-4 re- 
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quire the company to demand from its 
shareholders shall submit as a part of 
the income tax return required by the 
Internal Revenue Code of such person 
a statement showing, to the best of his 
knowledge and belief— 


Nothing in these regulations shall be 
construed to relieve mutual investment 
companies or their shareholders from the 
duty of filing information returns re¬ 
quired by regulations prescribed under 
sections 147 and 148.* 


Exchanges and Distributions in Obedi- 
• ence to Orders of Securities and Ex¬ 
change Commission 

Sec. 371. Nonrecognition of gain or loss. 

(a) Exchanges of stock or securities only 
No gain or loss shall be recognized to the 
transferor If stock or securities in a corpo¬ 
ration which Is a registered holding com pair- 
or a majority-owned subsidiary company a 4 
transferred to such corporation or to nn 
associate company thereof which is a mas¬ 
tered holding company or a majority-own^ 
subsidiary company solely in exchange for 
stock or securities (other than stock or secu¬ 
rities which are nonexempt property), ana 
the exchange Is made by the transferee cor¬ 
poration in obedience to an order of the 
Securities and Exchange Commission. 

(b) Exchanges of property for jyroperty 1 7 
corporations. No gain or loss shall be recog¬ 
nized to a transferor corporation which is 
a registered holding company or an associate 
company of a registered holding company, if 
such corporation, in obdience to an order 
of the Securities and Exchange Commit in 
transfers property solely in exchange for 
property (other than nonexempt propert\ 1 
and such order recites that such exchange 
by the transferor corporation is necessary 
appropriate to the integration or simpli¬ 
fication of the holding company system of 
which the transferor corporation is a. 
member. 

(c) Distribution of stock or securities only 
If there is distributed, in obedience to n 
order of the Securities and Exchange Com¬ 
mission. to a shareholder In a corporation 
which is a registered holding company or 
a majority-owned subsidiary company, stock 
or securities (other than stock or securr: - 
which are nonexempt property), withom 
the surrender by such shareholder of stock 
or securities in such corporation, no gain to 
the distributee from the receipt of the stock 
or s^urlties so distributed shall be 
recognized. 

(d) Transfers within system group. 

(1) No gain or loss shall be recognized to a 
corporation Which Is a member of a system 
group (A) If such corporation transfers 
property to another corporation which is 
a member of the same system group in 
exchange for other property, and the ex¬ 
change by each corporation Is made in 
obedience to an order of the Securities and 
Exchange Commission, or (B) if there is 
distributed to such corporation as a share¬ 
holder in a corporation which is a meirm. 
of the same system group, property, wlthoi 
the surrender by such shareholder of stock 
or securities in the corporation making the 
distribution, and the distribution is made 
and received in obedience to an order of ti e 
Securities and Exchange Commission. If an 
exchange by or a distribution to a corpora¬ 
tion with respect to which no gain or los. 
Is recognized under any of the provision; 
of this paragraph may alsd* be considered 
to be within the provisions of subsection 
(a), (b). or (c). then the provisions of 
this paragraph only shall apply. 

(2) If the property received upon an 
exchange which is within any of the pro¬ 
visions of paragraph ( 1 ) of this subsection 
consists in whole or in part of stock or 
securities issued by the corporation from 
which such property was received, and if in 
obedience to an order of the Securities and 
Exchange Commission such stock or securi¬ 
ties (other than stock which is not pre¬ 
ferred as to both dividends and assets) 
are sold and the proceeds derived there¬ 
from are applied in whole or in part in the 
retirement or cancellation of stock or of 
securities of the recipient corporation out¬ 
standing at the time of such exchange, no 
gain or loss shall be recognized to the re¬ 
cipient corporation upon the sale of the stock 
or securities with respect to which such 
order was made; except that if any part of 
the proceeds derived from the sale of such 
stock or securities is not so applied, or if 
the amount of such proceeds Is in excess of 


(1) the number of shares actually 
owned by him at any and all times dur¬ 
ing the period for which the return is 
filed in any company claiming to be a 
mutual investment company; 

(2) the dates of acquisition of any 
such stock during such period and the 
names and addresses of persons from 
whom it was acquired; 

(3) the dates of disposition of any 
such stock during such period and the 
names and addresses of the transferees 
thereof; 

(4) the names and addresses of the 
members of his family (as defined in 
section 503 (a) (2)); the names and ad¬ 
dresses of his partners, if any, in any 
partnership; and the maximum number 
of shares, if any, actually owned by each 
in any corporation claiming to be a mu¬ 
tual investment company, at any time 
during the last half of the taxable year 
of such company; 

(5) the names and addresses of any 
corporation, partnership, association, or 
trust in which he had a beneficial inter¬ 
est to the extent of at least 10 percent 
at any time during the period for which 
such return is made, and the number 
of shares of any corporation claiming 
to be a mutual investment company 
actually owned by each; 

(6) the maximum number of shares 
(including the number and face value of 
securities convertible into stock of the 
corporation) in any domestic corporation 
claiming to be a mutual investment com¬ 
pany to be considered as constructively 
owned by such individual at any time 
during the last half of the corporation’s 
taxable year, as provided in section 503 
and sections 19.503 (a)-l to 19.503 (a)-7, 
inclusive, and section 19.503 (b)-l; and 

(7) the amount and date of receipt of 
each dividend received during such period 
from every corporation claiming to be a 
mutual investment company. 

When making demand for the written 
statements required of each shareholder 
under these regulations, the company 
shall inform each of the shareholders of 
his duty to submit as a part of his income 
tax return the statements which are re¬ 
quired by this section if he fails or refuses 
to comply with such demand. A list of 
the persons failing or refusing to comply 
in whole or in part with a company’s de¬ 
mand shall be maintained as a part of 
its records required by these regulations. 
A company which fails to keep such rec¬ 
ords to show the actual ownership of its 
outstanding stock as are required by 
these regulations, or which may be re¬ 
quired from time to time by any rule or 
regulation prescribed by the Commis¬ 
sioner, with the approval of the Secretary, 
for such purpose, shall not be taxable as 
a mutual investment company. 


Sec. 362. Tax on mutual investment 

COMPANIES. 

(a) Supplement Q net income. For the 
purposes of this chapter the term “Supple¬ 
ment Q net income” means the adjusted net 
income minus the basic surtax credit com¬ 
puted under section 27 (b) without the ap¬ 
plication of paragraphs (2) and (3). 

(b) Imposition of tax. There shall be 
levied, coUected. and paid for each taxable 
year upon the Supplement Q net income of 
every mutual Investment company a tax 
equal to 16V6 per centum of the amount 
thereof. 

Sec. 211. Net operating losses. (Revenue 
Act of 1939.) 

• • • * * 

(h) Denial of deduction to mutual invest¬ 
ment companies. Section 362 (a) of the In¬ 
ternal Revenue Code (relating to definition 
of Supplement Q net Income) Is amended to 
read as follows: 

“(a) Supplement Q net income. For the 
purposes of this chapter the term 'Supple¬ 
ment Q net Income’ means the adjusted net 
Income, computed without the net operating 
loss deduction provided In section 23 (s), 
minus the basic surtax credit computed under 
section 27 (b) without the application of 
paragraphs (2) and (3).” 


Sec. 209. Tax on mutual investment com¬ 
panies. (Revenue Act of 1939.) 

Section 362 (b) of the Internal Revenue 
Code (relating to the tax on mutual invest¬ 
ment companies) is amended to read as fol¬ 
lows: 

“(b) Imposition of tax. There shall be 
levied, collected, and paid for each taxable 
year upon the Supplement Q net income of 
every mutual investment company a tax 
equal to 18 per centum of the amount 
thereof.” 

Sec. 229. Taxable tears to which amend¬ 
ments applicable. (Revenue Act of 1939.) 

Except the amendments made by sections 
211. 213, 214, 215, 217, 219, 220. 221, 222, 223, 
226, 227, and 228, the amendments made by 
this title to the Internal Revenue Code shall 
be applicable only with respect to taxable 
years beginning after December 31, 1939. 

§ 19.362-1 Tax on mutual investment 
companies. If a corporation, as defined 
in section 3797 (a) (3), shows to the 
satisfaction of the Commissioner that it 
is entitled to the status of a mutual in¬ 
vestment company, as defined in section 
361, it is taxable il) for any taxable 
year beginning after December 31, 1938, 
and before January 1, 1940, upon its 
Supplement Q net income, as defined in 
section 362 (a), prior to its amendment, 
at the rate of 16 !2 percent, and (2) for 
any taxable year beginning after De¬ 
cember 31, 1939, upon its Supplement Q 
net income, as defined in section 362 (a), 
as amended, at the rate of 18 percent. 
A mutual investment company is not al¬ 
lowed, under section 362 (a), the credit 
for dividends received provided in sec¬ 
tion 26 (b) or the net operating loss de¬ 
duction provided in section 23 (s). In 
all other respects, a mutual investment 
company is treated, for purposes of tax¬ 
ation, as any other corporation subject 
to taxation under the Internal Revenue 
Code.* 
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the fnir market value of such stock or se¬ 
curities at the time of such exchange, the 
gain if any, shall be recognized, but in an 
amount not In excess of the proceeds which 
are not so applied, or in an amount not 
more than the amount by which the pro¬ 
ceeds derived from such sale exceeds such 
fair market value, whichever is the greater. 

le) Exchanges not solely in kind. 

(1) If an exchange (not within any of 
the provisions of subsection (d) would be 
within the provisions of subsection (a) or 
(b) If it were not for the fact that prop¬ 
erty received in exchange consists not only 
of property permitted by such subsection 
to be received without the recognition of 
gain or loss, but also of other property or 
money, then the gain, if any. to the recipi¬ 
ent shall be recognized, but in an amount 
not in excess of the sum of such money 
and the fair market value of such other 
property, and the loss, if any. to the recipi¬ 
ent rhall not be recognized. 

(2) If an exchange is within the pro¬ 
visions of paragraph (1) of this subsection 
and if it includes a distribution which has 
the effect of the distribution of a taxable 
dividend, then there shall be taxed as a 
dividend to each distributee such an 
amount of the gain recognized under such 
paragraph (1) as is not In excess of his 
ratable share of the undistributed earnings 
and profits of the corporation accumulated 
after February 28. 1913. The remainder, 
if any. of the gain recognized under such 
paragraph (1) shall be taxed as a gain from 
the exchange of property. 

(f) Application of section. The provisions 
of this section shall not apply to an ex¬ 
change or distribution unless (1) the ordejr 
of .he Securities and Exchange Commission 
in obedience to which such exchange or dis¬ 
tribution was made recites that such ex¬ 
change or distribution Is necessary or ap¬ 
propriate to effectuate the provisions of sec¬ 
tion 11 (b) of the Public Utility Holding 
Company Act of 1935, 49 Stat. 820, (US.C, 
Sup. m, Title 15, § 79 (b)), (2) such order 
specifies and itemizes the stock and securi¬ 
ties and other property which are ordered 
to be transferred and received upon such 
exchange or distribution, and (3) such ex¬ 
change or distribution was made In obedi¬ 
ence to such order and was completed with¬ 
in the time prescribed therefor in such order. 

(g) Non-application of other provisions. 
If an exchange or distribution made in 
obedience to an order of the Securities and 
Exchange Commission is within any of the 
provisions of this section and may also be 
considered to be within any of the pro¬ 
visions of section 112 (other than the pro¬ 
visions of paragraph (8) of subsection (b)), 
then the provisions of this section only 
shall apply. 

§ 19.371-0 Terms used. The follow¬ 
ing terms are defined in section 373 and 
when used in this section and sections 
19.371-1 to 19.373-1, inclusive, shall have 
the meanings therein assigned to them: 
“Order of the Securities and Exchange 
Commission”; “registered holding com¬ 
pany 0 ; “holding-company system”; “as¬ 
sociate company"; “majority-owned sub¬ 
sidiary company”; “system group”; 
“nonexempt property”; and “stock or 
securities.” Any other term used in this 
section and sections 19.371-1 to 19.373-1, 
inclusive, which is defined in the In¬ 
ternal Revenue Code, shall be given the 
respective definition contained in the 
Code.* 

§ 19.371-1 Purpose and scope of ex¬ 
ception. The general rule is that the 
entire amount of gain or loss from the 
sale or exchange of property is to be 
recognized (see section 112 <a) and that 
the entire amount received as a dividend 


is to be included in gross income (see 
sections 22 (a) and 115). Exceptions 
to the general rule are provided in sec¬ 
tion 112, one of which is that made by 
section 112 (b) (8) with respect to ex¬ 
changes, sales, and distributions specifi¬ 
cally described in section 371. Section 
371 provides the extent to which gain or 
loss is not to be recognized on an ex¬ 
change or sale, or the receipt of a distri¬ 
bution, made in obedience to an order 
of the Securities and Exchange Commis¬ 
sion, which is issued to effectuate the 
provisions of section 11 (b) of the Public 
Utility Holding Company Act of 1935. 
Section 115 (c) provides that a distri¬ 
bution in liquidation of a corporation 
shall be treated as an exchange, and such 
a distribution is to be so treated under 
the provisions of Supplement R (sections 
371 to 373, inclusive). The order of the 
Securities and Exchange Commission 
must be one requiring or approving ac¬ 
tion which the Commission finds to be 
necessary or appropriate to effect a sim¬ 
plification or geographical integration 
of a particular public utility holding- 
company system. For sepeciflc require¬ 
ments with respect to an order of the 
Securities and Exchange Commission, 
see section 371 (f). 

The requirements for nonrecognition 
of gain or loss as provided in section 371 
are precisely stated with respect to the 
following four general types of trans¬ 
actions; 

(1) The exchange that is provided for 
in section 371 (a), in which stock or 
securities in a registered holding com¬ 
pany or a majority-owned subsidiary 
company are exchanged for stock or 
securities. 

(2) The exchange that is provided for 
in section 371 (b), in which a registered 
holding company or an associate com¬ 
pany of a registered holding company 
exchanges property for property. 

(3) The distribution that is provided 
for in section 371 (c), in which stock or 
securities are distributed to a shareholder 
in a corporation which is a registered 
holding company or a majority-owned 
subsidiary company. 

(4) The transfer that is provided for 
in section 371 (d), in which a corpora¬ 
tion which is a member of a system group 
transfers property to another member 
of the same system group. 

Certain rules with respect to the receipt 
of nonexempt property on an exchange 
described in section 371 (a) or (b) are 
prescribed in section 371 (e). 

These new exceptions to the general 
rule are to be strictly construed as in the 
case of the other exceptions in section 
112. Unless both the purpose and the 
specific requirements of Supplement R 
(sections 371 to 373, inclusive) are clearly 
met, the recognition of gain or loss upon 
the exchange, sale, or distribution will 
not be postponed under Supplement R. 
Moreover, even though a taxable trans¬ 
action occurs in connection or simultane¬ 
ously with a realization of gain or loss to 


which nonrecognition is accorded, never¬ 
theless, as under the various provisions 
of section 112, nonrecognition will not 
be accorded to such taxable transaction. 
In other words, the provisions of section 
371 do not extend in any case to gain or 
loss other than that realized from and 
directly attributable to a disposition of 
property as such, or the receipt of a cor¬ 
porate distribution as such, in an ex¬ 
change, sale, or distribution specifically 
described in section 371. 

The application of the provisions of 
Supplement R (sections 371 to 373, in¬ 
clusive) is intended to result only in 
postponing the recognition of gain or 
loss until a disposition of property is 
made which is not covered by such pro¬ 
visions, and the continuation of the 
basis as provided in section 372 is de¬ 
signed to effect this result. Although 
the time of recognition may be shifted, 
there must be a true reflection of in¬ 
come In all cases, and it is intended that 
the provisions of Supplement R shall 
not be construed or applied in such a 
way as to defeat this purpose.* 

§ 19.371-2 Exchanges of stock or se¬ 
curities solely for stock or securities. 
The exchange, without the recognition 
of gain or loss, that is provided for in 
section 371 (a) must be one in which 
stock or securities in a corporation 
which is a registered holding company 
or a majority-owned subsidiary com¬ 
pany are exchanged solely for stock or 
securities other than stock or securi¬ 
ties which constitute nonexempt prop¬ 
erty. An exchange is not within the 
provisions of section 371 (a), unless the 
stock or securities transferred and 
those received are stock or securities as 
defined by section 373 (f). The stock 
or securities which may be received 
without the recognition of gain or loss 
are not limited to stock or securities in 
the corporation from which they are 
received. An exchange within the pro¬ 
visions of section 371 (a) may be a 
transaction between the holder of stock 
or securities and the corporation which 
issued the stock or securities. Also the 
exchange may be made by a holder of 
stock or securities with an associate 
company (i. e., a corporation in the same 
holding-company system with the is¬ 
suing corporation) which is a registered 
holding company or a majority-owned 
subsidiary company. In either case, 
the nonrecognition provisions of section 
371 (a) apply only to the holder of the 
stock or securities. However, the trans¬ 
feree corporation must be acting In 
obedience to an order of the Securities 
and Exchange Commission directed to 
such corporation, if no gain or loss is 
to be recognized to the holder of the 
stock or securities who makes the ex¬ 
change with such corporation. See also 
section 371 (b). in case the holder of 
the stock or securities is a registered 
holding company or an associate com¬ 
pany of a registered holding company. 
An exchange is not within the provisions 
of section 371 (a) if it is within the 
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provisions of section 371 <d). relating 
to transfers within a system group. 
For further limitations, see section 
371 (f).* 

§ 19.371-3 Exchanges of property for 
property by corporations. The nonrecog¬ 
nition of gain or loss provided for in sec¬ 
tion 371 (b) is limited to an exchange by 
a transferor corporation which is (1) a 
registered holding company or (2) an as¬ 
sociate company of a registered holding 
company. No restriction is imposed with 
respect to the class of property which 
may be transferred by the transferor cor¬ 
poration, but in order that all of the 
transferor corporation’s gain from the 
exchange be nonrecognized (see section 
371 (e)), no part of the property received 
by such corporation may consist of non¬ 
exempt property, though the receipt, in 
part, of nonexempt property by the trans¬ 
feror corporation does not prevent non¬ 
recognition of all of its loss from the ex¬ 
change under section 371 (e). It is es¬ 
sential to the nonrecognition either of 
gain or loss that in making the exchange 
the transferor corporation shall be acting 
in obedience to an order of the Securities 
and Exchange Commission reciting that 
such exchange by the transferor corpo¬ 
ration is necessary or appropriate to the 
integration or simplification of the hold¬ 
ing company system of which such cor¬ 
poration is a member. An exchange is 
not within the provisions of section 371 
(b) if it is within the provisions of sec¬ 
tion 371 (d). relating to transfers within 
a system group. For further limitations, 
see section 371 (f). 

Example: The A Corporation, a reg¬ 
istered holding company, is a member 
of holding-company system No. 1 which 
comprises an integrated utility system 
in region X, except for the fact that 
the A Corporation owns all of the voting 
stock of the B Corporation with trans¬ 
mission lines in region Y. The trans¬ 
mission lines of the B Corporation have 
an adjusted basis of $300,000 and a fair 
market value of $325,000. The C Cor¬ 
poration, a registered holding company, 
is a member of holding-company sys¬ 
tem No. 2 which comprises an integrated 
utility system in region Y, except for 
the fact that the C Corporation owns 
all of the voting stock of the D Cor¬ 
poration, an operating company with a 
generating plant and transmission lines 
in region X. The generating plant and 
transmission lines of the D Corporation 
have an adjusted basis of $275,000 and 
a fair market value of $325,000. In 
obedience to an appropriate order of the 
Securities and Exchange Commission 
relative to the integration of holding- 
company system No. 1, the B Corpora¬ 
tion transfers its transmission lines in 
region Y to the D Corporation in ex¬ 
change for the generating plant and 
transmission lines of the D Corporation 
in region X. Under section 371 (b), no 
gain is recognized to the B Corporation 
upon the exchange. However, the pro¬ 
visions of section 371 (b) do not apply 
to the disposition by the D Corporation 


of its generating plant and transmis¬ 
sion lines in region X unless such dis¬ 
position is made in obedience to an ap¬ 
propriate order of the Securities and 
Exchange Commission which relates to 
such disposition and recites that such 
disposition is necessary or appropriate 
to the integration of holding-company 
system No. 2.* 

§ 19.371-4 Distribution solely of stock 
or securities. If, without any surrender 
of his stock or securities as defined in 
section 373 (f), a shareholder in a cor¬ 
poration which is a registered holding 
company or a majority-owned subsidiary 
company receives stock or securities in 
such corporation or owned by such cor¬ 
poration, no gain to the shareholder will 
be recognized with respect to the stock 
or securities received by such shareholder 
which do not constitute nonexempt prop¬ 
erty, if the distribution to such share¬ 
holder is made by the distributing corpo¬ 
ration in obedience to an order of the 
Securities and Exchange Commission di¬ 
rected to such corporation. A distribu¬ 
tion is not within the provisions of sec¬ 
tion 371 (c) if it is within the provisions 
of section 371 (d), relating to transfers 
within a system^group. A distribution is 
also not within the provisions of section 
371 (c) if it involves a surrender by the 
shareholder of stock or securities or a 
transfer by the shareholder of property 
in exchange for the stock or securities 
received by the shareholder. For further 
limitations, see section 371 (f).* 

§ 19.371-5 Transfers tcithin system 
group. The nonrecognition of gain or 
loss provided for in section 371 (d) (1) 
•is applicable to an exchange of property 
for other property (including money and 
other nonexempt property). In order 
for any exchange to come within such 
section, all the parties to the exchange 
must be corporations which are members 
of the same system group. The term 
“system group” is defined in section 
373 (d). 

Section 371 (d) (1) also provides for 
nonrecognition of gain to a corporation 
which is a member of a system group if 
property (including money or other non¬ 
exempt property) is distributed to such 
corporation as a shareholder in a cor¬ 
poration which-is a member of the same 
system group, without the surrender by 
such shareholder of stock or securities 
in the distributing corporation. 

As stated in section 19.371-1, nonrecog¬ 
nition of gain or loss will not be accorded 
to a transaction not clearly provided for 
in Supplement R (sections 371 to 373, in¬ 
clusive), even though such transaction 
occurs simultaneously or in connection 
with an exchange, sale, or distribution to 
which nonrecognition is specifically ac¬ 
corded. Therefore, nonrecognition will 
not be accorded to any gain or loss real¬ 
ized from the discharge, or the removal 
of the burden, of the pecuniary obliga¬ 
tions of a member of a system group, 
even though such obligations are acquired 
upon a transfer or distribution specifi¬ 
cally described in section 371 (d) (1); 


but the fact that the acquisition of such 
obligations was upon a transfer or dis¬ 
tribution specifically described in section 
371 (d) (1) will, because of the bads 
provisions of section 372 (d), affect the 
cost to the member of such discharge or 
its equivalent. Thus, section 371 (d) (l) 
does not provide for the nonrecognition 
of any gain or loss realized from the dis¬ 
charge of the indebtedness of a member 
of a system group as the result of the 
acquisition in exchange, sale, or distriou- 
tion of its own bonds, notes, or other evi¬ 
dences of indebtedness which were 
acquired by another member of the same 
system group for a consideration less or 
more than the issuing price thereof (with 
proper adjustments for amortization of 
premiums or discounts). 

Example. Suppose that the A Cor¬ 
poration and the B Corporation are both 
members of the same system group; that 
the A Corporation holds at a cost of $900 
a bond issued by the B Corporation at 
par, $1,000: and that the A Corporation 
and the B Corporation enter into an ex¬ 
change subject to the provisions of sec¬ 
tion 371 (d) (1) in which the $1,000 bond 
of the B Corporation is transferred from 
the A Corporation to the B Corporation. 
The $900 basis reflecting the cost to the 
A Corporation which would have been 
the basis available to the B Corporation 
if the property transferred to it had been 
something other than its own securities 
(see section 19.372-4) will, in this type 
of transaction, reflect the cost to the B 
Corporation of effecting a retirement of 
its own $1,000 bond. The $100 gain of 
the B Corporation reflected in the retire¬ 
ment will therefore be recognized. 

No exchange or distribution may be 
made without the recognition of gain or 
loss as provided for in section 371 (d) 
(1), unless all the corporations which 
are parties to such exchange or distribu¬ 
tion are acting in obedience to an order 
of the Securities and Exchange Commis¬ 
sion. If an exchange or distribution is 
within the provisions of section 371 (d) 
(1) and also may be considered to be 
within some other provision of section 
371, it shall be considered that only the 
provisions of section 371 (d) (1) apply 
and that the nonrecognition of gain or 
loss upon such exchange or distribution 
is by virtue of that section.* 

§ 19.371-6. Sale of stock or securities 
received upon exchange by members of 
system group. Section 371 (d) (2) pro¬ 
vides that to the extent that property re¬ 
ceived upon an exchange by corporations 
which are members of the same system 
group consists of stock or securities is¬ 
sued by the corporation from which such 
property w’as received, such stock or se¬ 
curities may, under certain specifically 
described circumstances, be sold to a 
party not a member of the system group, 
without the recognition of gain or loss 
to the selling corporation. The nonrec¬ 
ognition of gain or loss is limited, in the 
case of stock, to a sale of stock which 
is preferred as to both dividends and as¬ 
sets. The stock or securities must have 
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been received upon an exchange with 
respect to which section 371 (d) (1) op¬ 
erated to prevent recognition of gain or 
loss to any party to the exchange. Non- 
recognition of gain or loss upon the sale 
of such stock or securities is permitted 
only if the proceeds derived from the sale 
are applied in retirement or cancellation 
of stock or securities of the selling cor¬ 
poration which were outstanding at the 
time the exchange was made. It is also 
essential to nonrecognition of gain or 
loss upon the sale that both the sale of 
the stock or securities and the applica¬ 
tion of the proceeds derived therefrom be 
made in obedience to an order of the Se¬ 
curities and Exchange Commission. If 
any part of the proceeds derived from the 
sale is not applied in making the required 
retirement or cancellation of stock or se¬ 
curities and if the sale is otherwise with¬ 
in the provisions of section 371 (d) (2) 
the gain resulting from the sale shall be 
recognized, but in an amount not in 
excess of the proceeds which are not 
so applied. In any event, if the pro¬ 
ceeds derived from the sale of the stock 
or securities exceed the fair market value 
of such stock or securities at the time 
of the exchange through which they were 
acquired by the selling corporation, the 
gain resulting from the sale is to be 
recognized to the extent of such excess. 
Section 371 (d) (2) does not provide 
for the nonrecognition of any gain re¬ 
sulting from the retirement of bonds, 
notes? or other evidences of indebtedness 
for a consideration less than the issuing 
price thereof. Also, that section does 
not provide for the nonrecognition of 
gain or loss upon the sale of any stock 
or securities received upon a distribution 
or otherwise than upon an exchange. 

Example: The X Corporation and the 
Y Corporation, both of which make their 
income tax returns on a calendar year 
basis, are members of the same system 
group. As part of an exchange in which 
section 371 (d) (1) is applicable the Y 
Corporation on June 1, 1939, issues to 
the X Corporation 1,000 shares of class 
A stock, preferred as to both dividends 
and assets. The fair market value of 
such stock at the time of issuance is 
$90,000 and its basis to the X Corpora¬ 
tion is $75,000. On December 1. 1939, 
in obedience to an appropriate order of 
the Securities and Exchange Commis¬ 
sion, the X Corporation sells all of such 
stock to the public for $100,000 and ap¬ 
plies $95,000 of this amount to the retire¬ 
ment of its own bonds, which were out¬ 
standing on June 1. 1939. The remain¬ 
ing $5,000 is not used to retire any of 
the X Corporation’s stock or securities. 
Of the total gain of $25,000 realized on 
the disposition of the Y Corporation 
stock only $10,000 is recognized, being 
the difference between the fair market 
value of the stock when acquired and 
the amount for which it was sold, since 
such amount is greater than the portion 
'$5,000) of the proceeds not applied to 
the retirement of the X Corporation’s 
stock or securities. 


If in the above example the stock ac¬ 
quired by the X Corporation had not 
been stock of the Y Corporation issued 
to the X Corporation or if it had been 
stock not preferred as to both dividends 
and assets, the full amount of the gain 
($25,000) realized upon its disposition 
would have been recognized, regardless 
of what was done with the proceeds.* 

§ 19.371-7 Exchanges in which money 
or other nonexempt property is received. 
Under section 371 (e) (1), if in any ex¬ 
change (not within any of the provisions 
of section 371 (d)) in which (a) stock or 
securities in a corporation which is a 
registered holding company or a major¬ 
ity-owned subsidiary are exchanged for 
stock or securities as provided for in 
section 371 (a), or (b) property of a 
corporation which is a registered holding 
company or an associate company of a 
registered holding company is exchanged 
for other property as provided for in 
section 371 (b) # there is received by the 
taxpayer money or other nonexempt 
property (in addition to property per¬ 
mitted to be received without recognition 
of gain), then— 

(1) The gain, if any. to the taxpayer 
is to be recognized in an amount not in 
excess of the sum of the money and the 
fair market value of the other non¬ 
exempt property, but 

(2) The loss, if any, to the taxpayer 
from such an exchange is not to be 
recognized to any extent. 

If money or other nonexempt prop¬ 
erty is received from a corporation in 
an exchange described in this section 
and if the distribution of such money 
or other nonexempt property by or on 
behalf of such corporation has the effect 
of the distribution of a taxable dividend, 
then, as provided in section 371 (e) (2), 
there slfa.ll be taxed to each distributee 
(1) as a dividend, such an amount of the 
gain recognized on the exchange as is 
not in excess of the distributee’s ratable 
share of the undistributed earnings and 
profits of* the corporation accumulated 
after February 28. 1913, and (2) the re¬ 
mainder of the gain so recognized shall 
be taxed as a gain from the exchange of 
property.* 

§ 19.371-8 Requirements with respect 
to order of Securities and Exchange 
Commission. The term “order of the 
Securities and Exchange Commission” is 
defined in section 373 (a). In addition 
to the requirements specified in that 
definition, section 371 (f) provides that 
the provisions of section 371 shall not 
apply to an exchange or distribution un¬ 
less each of the following requirements 
is met: 

(1) The order of the Securities and 
Exchange Commission must recite that 
the exchange or distribution is necessary 
or appropriate to effectuate the provi¬ 
sions of section 11 (b) of the Public 
Utility Holding Company Act of 1935. 

(2) The order shall specify and item¬ 
ize the stock and securities and other 
property (including money) which are 


ordered to be transferred and received 
upon the exchange or distribution, so as 
clearly to identify such property. 

(3) The exchange or distribution shall 
be made in obedience to the order and 
shall be completed within the time pre¬ 
scribed in such order. 

These -requirements were not designed 
merely to simplify the administration of 
the provisions of section 371, and they 
are not to be considered as pertaining 
only to administrative matters. Each 
one of the three requirements is of the 
essence, and must be met if gain or 
loss is not to be recognized upon the 
transaction.* 

§ 19.371-9 Nonapplication of other 
provisions of the Internal Revenue 
Code. The effect of section 371 (g) is 
that an exchange, sale, or distribution 
which is within section 371 shall, with 
respect to the nonrecognition of gain or 
loss and the determination of basis, 
be governed only by Supplement R (sec¬ 
tions 371 to 373, inclusive), the purpose 
being to prevent overlapping of the 
provisions of such supplement and other 
provisions of the Internal Revenue Code. 
In other words, if by virtue of section 
371 any portion of a person’s gain or 
loss on any particular exchange, sale, 
or distribution is not to be recognized, 
then the gain or loss of such person 
shall be nonrecognized only to the ex¬ 
tent provided in section 371, regardless 
of what the result might have been 
under section 112 if Supplement R had 
not been enacted; and similarly, the 
basis in the hands of such person of the 
property received by him in such trans¬ 
action shall be the basis provided by 
section 372, regardless of what the basis 
cf such property might have been under 
section 113 if Supplement R had not 
been enacted. On the other hand, if 
section 371 does not provide for the 
nonrecognition of any portion of a per¬ 
son’s gain or loss (whether or not such 
person is another party to the same 
transaction referred to above), then the 
gain or loss of such person shall be 
recognized or nonrecognized to the ex¬ 
tent provided for by other provisions 
of the Code as if Supplement R had 
not been enacted; and similarly, the 
basis in his hands of the property re¬ 
ceived by him in such transaction shall 
be the basis provided by other provisions 
of the Code as if Supplement R had 
not been enacted.* 

§ 19.371-10 Records to be kept and 
information to be filed with returns. 

(a) Every holder of stock or securities 
who receives stock or securities and other 
property (including money) upon an ex¬ 
change shall, if the exchange is made 
with a corporation acting in obedience 
to an order of the Securities and Ex¬ 
change Commission, file as a part of his 
income -tax return for the taxable year 
in which the exchange takes place a 
complete statement of all facts perti¬ 
nent to the nonrecognition of gain or 
loss upon such exchange, including— 
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(1) A clear description of the stock or 
securities transferred in the exchange, 
together with a statement of the cost or 
other basis of such stock or securities. 

(2) The name and address of the cor¬ 
poration from which the stock or secu¬ 
rities were received in the exchange. 

(3) A statement of the amount of 
stock or securities and other property 
(including money) received from the ex¬ 
change. The amount of each kind of 
stock or securities and other property 
received shall be set forth upon the basis 
of the fair market value thereof at the 
date of the exchange. 

(b) Each corporation which is a party 
to an exchange made in obedience to an 
order of the Securities and Exchange 
Commission directed to such corporation 
shall file as a part of its income tax re¬ 
turn for its taxable year in which the 
exchange takes place a complete state¬ 
ment of all facts pertinent to the non¬ 
recognition of gain or loss upon such 
exchange, including— 

(1) A copy of the order of the Secu¬ 
rities and Exchange Commission directed 
to such corporation, in obedience to 
which the exchange was made. 

(2) A certified copy of the corporate 
resolution authorizing the exchange. 

(3) A clear description of all property, 
including all stock or securities, trans¬ 
ferred in the exchange, together with a 
complete statement of the cost or other 
basis of each class of property. 

(4) The date of acquisition of any 
stock or securities transferred in the 
exchange, and, if any of such stock or 
securities were acquired by the corpora¬ 
tion in obedience to an order of the 
Securities and Exchange Commission, a 
copy of such order. 

(5) The name and address of all per¬ 
sons to whom any property was trans¬ 
ferred in the exchange. 

(6) If any property transferred in the 
exchange was transferred to another 
corporation, a copy of any order of the 
Securities and Exchange Commission 
directed to the other corporation, in 
obedience to which the exchange was 
made by such other corporation. 

(7) If the corporation transfers any 
nonexempt property, the amount of the 
undistributed earnings and profits of the 
corporation accumulated after February 
28, 1913, to the time of the exchange. 

(8) A statement of the amount of 
stock or securities and other property 
(including money) received upon the 
exchange, including a statement of all 
distributions or other disposition made 
thereof. The amount of each kind of 
stock or securities and other property 
received shall be stated on the basis of 
the fair market value thereof at the 
date of the exchange. 

(9) A statement showing as to each 
class of its stock the number of shares 
and percentage owned by any other cor¬ 
poration, the voting rights and voting 
power, and the preference (if any) as to 
both dividends and assets. 


(c) Each shareholder who receives 
stock or securities or other property (in¬ 
cluding money) upon a distribution made 
by a corporation in obedience to an order 
of the Securities and Exchange Commis¬ 
sion shall file as a part of his income tax 
return for the taxable year in which such 
distribution is received a complete state¬ 
ment of all facts pertinent to the non¬ 
recognition of gain upon such distribu¬ 
tion, including— 

(1) The name and address of the cor¬ 
poration from which the distribution is 
received. 

(2) A statement of the amount of stock 
or securities or other property received 
upon the distribution, including (in case 
the shareholder is a corporation) a state¬ 
ment of all distributions or other dispo¬ 
sition made of such stock or securities or 
other property by the shareholder. The 
amount of each class of stock or securities 
and each kind of property shall be stated 
on the basis of the fair market value 
thereof at the date of the distribution. 

(3) If the shareholder is a corporation, 
a statement showing as to each class of 
its stock the number of shares and per¬ 
centage owned by a registered holding 
company or a majority-owned subsidiary 
company of a registered holding com¬ 
pany, the voting rights and voting power, 
and the preference (if any) as to both 
dividends and assets. 

(d) Every corporation making a dis¬ 
tribution in obedience to an order of the 
Securities and Exchange Commission 
shall file as a part of its income tax re¬ 
turn for its taxable year in which the 
distribution is made a complete state¬ 
ment of all facts pertinent to the non¬ 
recognition of gain to the distributee 
upon such distribution, including— 

(1) A copy of the order of the Securi¬ 
ties and Exchange Commission, in obedi¬ 
ence to which the distribution was made. 

(2) A certified copy of the corporate 
resolution authorizing the distribution. 

(3) A statement of the amount of stock 
or securities or other property (including 
money) distributed to each shareholder. 
The amount of each kind of stock or 
securities or other property shall be 
stated on the basis of the fair market 
value thereof at the date of the dis¬ 
tribution. 

(4) The date of acquisition of the stock 
or securities distributed, and, if any of 
such stock or securities were acquired by 
the distributing corporation in obedience 
to an order of the Securities and Ex¬ 
change Commission, a copy of such 
order. 

(5) The amount of the undistributed 
earnings and profits of the corporation 
accumulated after February 28, 1913, to 
the time of the distribution. 

(6) A statement showing as to each 
class of its stock the number of shares 
and percentage owned by any other cor¬ 
poration, the voting rights and voting 
power, and the preference (if any) as to 
both dividends and assets. 


(e) Each corporation which is a mem¬ 
ber of a system group and which in obe¬ 
dience to an order of the Securities and 
Exchange Commission sells stock or se¬ 
curities received upon an exchange (made 
in obedience to an order of the Securi¬ 
ties and Exchange Commission) and ap¬ 
plies the proceeds derived therefrom in 
retirement or cancellation of its own 
stock or securities shall file as a part of 
its income tax return for the taxable 
year in which the sale is made a com¬ 
plete statement of all facts pertaining 
to the nonrecognition of gain or loss 
upon such sale, including— 

(1) A copy of the order of the Securi¬ 
ties and Exchange Commission in obedi¬ 
ence to which the sale was made. 

(2) A copy of the order of the Securi¬ 
ties and Exchange Commission in obedi¬ 
ence to which the proceeds derived from 
the sale were applied in whole or in part 
in the retirement or cancellation of its 
stock or securities. 

(3) A certified copy of the corporate 
resolutions authorizing the sale of the 
stock or securities and the application 
of the proceeds derived therefrom. 

(4) A clear description of the stock 
or securities sold, including the name 
and address of the corporation by which 
they were issued. 

(5) The date of acquisition of the 
stock or securities sold, together with a 
statement of the fair market value of 
such stock or securities at the date cf 
acquisition, and a copy of all orders of 
the Securities and Exchange Commission 
in obedience to which such stock or se¬ 
curities were acquired. 

(6) The amount of the proceeds de¬ 
rived from such sale. 

(7) The portion of the proceeds of 
such sale which was applied in retire¬ 
ment or cancellation of its stock or se¬ 
curities, together with a statement 
showing how long such stock or securi¬ 
ties were outstanding prior to retirement 
or cancellation. 

(8) The issuing price of its stock or 
securities which were retired or can¬ 
celed. 

(f) Permanent records in substantial 
form shall be kept by every taxpayer who 
participates in an exchange or distribu¬ 
tion made in obedience to an order of 
the Securities and Exchange Commis¬ 
sion, showing the cost or other basis, of 
the property transferred and the amount 
of stock or securities and other property 
(including money) received, in order to 
facilitate the determination of gain or 
loss from a subsequent disposition of 
such stock or securities and other prop¬ 
erty received on the exchange or dis¬ 
tribution.* 

Sec. 372. Basis for determining gain or 
loss. 

(a) Exchanges generally. If the property 
was acquired upon au exchange subject to 
the provisions of section 371 (a), (b), or (e). 
the basis shall be the same as in the ca.se 
cf the property exchanged, decreased in the 
amount of any money received by the tax¬ 
payer and Increased in the amount of gain 
or decreased In the amount of loss to the 
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taxp»vor that was recognized upon such ex¬ 
change under the law applicable to the year 
in which the exchange was made. If the 
property so acquired consisted in part of the 
prpe of property permitted by section 371 
(i) or (b) to be received without the recog¬ 
nition of gain or loss, and in part of non- 
exempt property, the basis provided in this 
subsection shall be allocated between the 
properties (other than money) received, and 
for the purpose of the allocation there shall 
be assigned to such nonexempt property 
(other than money) an amount equivalent 
to ns fair market value at the date of the 
exchange. This subsection shall not apply 
to pn perty acquired by a corporation by the 
Ism; mce of its stock or securities as the con¬ 
sideration in whole or in part for the trans¬ 
fer of the property to it. 

(b) Transfers to corporations. If. In con¬ 
nection with a transfer subject to the pro¬ 
visions of section 371 (a), (b). or (e). the 
property was acquired by a corporation, 
either as paid-in surplus or as a contribution 
to capital, or in consideration for stock or 
securities issued by the corporation receiving 
the property (including cases Where part of 
the consideration for the transfer of such 
property to the corporation consisted of 
property or money in addition to such stock 
or securities), then the basis shall be the 
sanv Eis it would be in the hands of the 
transferor, increased in the amount of gain 
or decreased in the amount of loss recog¬ 
nized to the transferor upon such transfer 
under the law applicable to the year In 
which the transfer was made. 

(c) Distributions of stock or securities. If 
the stock or securities were received In a 
distribution subject to the provisions of sec¬ 
tion 371 (c), then the basis in the case of 
the stock in respect of which the distribution 
wu made shall be apportioned, under rules 
and regulations prescribed by the Commis¬ 
sioner with the approval of the Secretary, 
between such stock and the stock or securities 
distributed. 

(d) Transfers within system group. If the 
property was acquired by a corporation which 
Is a member of a system group upon a trans¬ 
fer or distribution described In section 371 
(d» (1), then the basis shall be the same as 
it would be In the hands of the transferor; 
except that if such property Is stock or se¬ 
curities Issued by the corporation from which 
such stock or securities were received and 
they were Issued (1) as the sole consideration 
for the property transferred to such corpora¬ 
tion then the basis of such stock or securities 
shall be either (A) the same as in the case of 
the property transferred therefor, or (B) the 
fair market value of such stock or securities 
at the time of their receipt, whichever is the 
lower; or (2) as part consideration for the 
property transferred to such corporation, then 
the basis of such stock or securities shall be 
either (A) an amount which bears the same 
ratio to the basis of the property transferred 
as the fair market value of such stock or 
securities at the time of their receipt bears 
to the total fair market value of the entire 
consideration received, or (B) the fair market 
value of such stock or securities at the time 
oi their receipt, whichever Is the lower. 

§ 19.372-0 Basis for determining gain 
or loss. Section 113 (a) (17) provides 
that if property is acquired in any man¬ 
ner described in section 372, the basis 
shall be that prescribed in such section 
with respect to such property. Section 
372 therefore expands section 113 (a) in 
order to make adequate provisions with 
respect to the basis of property acquired 
in a transfer made in obedience to an 
order of the Securities and Exchange 
Commission in connection with which 
the recognition of gain or loss is pro¬ 
hibited by the provisions of section 112 
<b) (8) and section 371 with respect to 
the whole or any part of the property re¬ 


ceived. In general. It is intended that 
the basis for determining gain or loss 
pertaining to the property prior to its 
transfer, as well as the basis for deter¬ 
mining the amount of depreciation or 
depletion deductible and the amount of 
earnings or profits available for distribu¬ 
tion, shall continue notwithstanding the 
nontaxable conversion of the asset in 
form or its change in ownership. The 
continuance of the basis may be reflected 
in a shift thereof from one asset to an¬ 
other in the hands of the same owner, 
or in its transfer with the property from 
one owner into the hands of another. 
See also section 19.371-1.* 

§ 19.372-1 Basis of property acquired 
upon exchanges under section 371 (a), 
371 (b), or 371 (e). In the case of an 
exchange of stock or securities for stock 
or securities as described in section 371 
(a), or an exchange of property for prop¬ 
erty as described in section 371 (b). if 
no part of the gain or loss upon such ex¬ 
change was recognized under section 371. 
the basis of the property acquired is the 
same as the basis of the property trans¬ 
ferred by the taxpayer with proper ad¬ 
justments to the date of the exchange. 

If, in an exchange of stock or securities 
as described in section 371 (a), or in an 
exchange of property for property as 
described in section 371 (b), gain to the 
taxpayer was recognized under section 
371 (e), on account of the receipt of 
money, the basis of the property acquired 
is the basis of the property transferred 
(adjusted to the date of the exchange), 
decreased by the amount of money re¬ 
ceived and increased by the amount of 
gain recognized upon the exchange. If, 
upon such exchange, there were received 
by the taxpayer money and other non¬ 
exempt property (not permitted to be 
received without the recognition of gain). 
and gain from the transaction was recog¬ 
nized under section 371 (e), the basis 
(adjusted to the date of the exchange) 
of the property transferred by the tax¬ 
payer, decreased by the amount of 
money received and increased by the 
amount of gain recognized, must be ap¬ 
portioned to and is the basis of the prop¬ 
erties (other than money) received on 
the exchange. For the purpose of the 
allocation of such basis to the properties 
received, there must be assigned to the 
nonexempt property (other than money) 
an amount equivalent to its fair market 
value at the date of the exchange. 

Section 371 (e) provides that no loss 
may be recognized on an exchange of 
stock or securities for stock or securities 
as described in section 371 (a), or on an 
exchange of property for property as de¬ 
scribed in section 371 (b), although the 
taxpayer receives money or other non¬ 
exempt property from the transaction. 
However, the basis of the property (other 
than money) received by the taxpayer 
is the basis (adjusted to the date of the 
exchange) of the property transferred, 
decreased by the amount of money re¬ 
ceived. This basis must be apportioned 


to the properties received, and for this 
purpose there must be allocated to the 
nonexempt property (other than money) 
an amount of such basis equivalent to 
the fair market value of such nonexempt 
property at the date of the exchange. 

Section 372 (a) does not apply in as¬ 
certaining the basis of property acquired 
by a corporation by the issuance of its 
stock or securities as the consideration 
in whole or in part for the transfer of 
the property to it. For the rule in such 
cases, see section 372 (b).* 

§ 19.372-2 Basis of property acquired 
by corporation under section 371 (a), 
371 (b), or 371 (e ) as contribution of 
capital or surplus, or in consideration for 
its own stock or securities. If, in con¬ 
nection with an exchange of stock or 
securities for stock or securities as de¬ 
scribed in section 371 (a), or an exchange 
of property for property as described in 
section 371 (b), or an exchange as de¬ 
scribed in section 371 (e), property is 
acquired by a corporation by the issu¬ 
ance of its stock or securities, the basis 
of such property shall be determined 
under section 372 <b). If the corpora¬ 
tion issued its stock or securities as part 
or sole consideration for the property 
acquired, the basis of the property in the 
hands of the acquiring corporation is 
the basis (adjusted to the date of the 
exchange) which the property would 
have had in the hands of the transferor 
if the transfer had not been made, in¬ 
creased in the amount of gain or de¬ 
creased in the amount of loss recognized 
under section 371 to the transferor upon 
the transfer. If any property is acquired 
by a corporation from a shareholder as 
paid-in surplus, or from any person as 
a contribution to capital, the basis of 
the property to the corporation is the 
basis (adjusted to the date of acquisi¬ 
tion) of the property in the hands of 
the transferor.* 

§ 19.372-3. Basis of stock or securities 
acquired by shareholder upon tax-free 
distribution under section 371 (c) . Un¬ 
der section 372 (c), if there was distrib¬ 
uted to a shareholder in a corporation 
which is a registered holding company 
or a majority-owned subsidiary company 
stock or securities (other than stock or 
securities which are nonexempt prop¬ 
erty), and if by virtue of section 371 (c) 
no gain was recognized to the share¬ 
holder upon such distribution, then the 
basis of the stock in respect of which 
the distribution was made must be ap¬ 
portioned between such stock and the 
stock or securities so distributed to the 
shareholder. The basis of the old shares 
and the stock or securities received upon 
the distribution shall be determined in 
accordance with the following rules: 

(1) If the stock or securities received 
upon the distribution consist solely of 
stock in the distributing corporation and 
the stock received is all of substantially 
the same character and preference as 
the stock in respect of which the distri¬ 
bution is made, the basis of each share 










558 


FEDERAL REGISTER, Friday , February 2, 1940 


will be the quotient of the cost or other 
basis of the old shares of stock divided 
by the total number of the old and the 
new shares. 

(2) If the stock or securities received 
upon the distribuubn are in whole or in 
part stock in a corporation other than 
the distributing corporation, or are in 
whole or in part stock of a character or 
preference materially different from the 
stock in respect of which the distribu¬ 
tion is made, or if the distribution con¬ 
sists in whole or in part of securities 
other than stock, the cost or other basis 
of the stock in respect of which the dis¬ 
tribution is made shall be apportioned 
between such stock and the stock or 
securities distributed in proportion, as 
nearly as may be. to the respective 
values of each class of stock or security, 
old and new, at the time of such distri¬ 
bution, and the basis of each share of 
stock or unit of security will be the 
quotient of the cost or other basis of the 
class of stock or security to which such 
share or unit belongs, divided by the 
number of shares or units in the class. 
Within the meaning of the foregoing 
provisions stocks or securities in one cor¬ 
poration are different in class from 
stocks or securities in another corpora¬ 
tion, and. in general, any material dif¬ 
ference in character or preference or 
terms sufficient to distinguish one stock 
or security from another stock or secur¬ 
ity so that different values may properly 
be assigned thereto, will constitute a 
difference in class. As to the basis of 
stock or securities distributed by one 
member of a system group to another 
member of the same system group, see 
section 372 (d).* 

§ 19.372-4 Basis of property acquired 
under sectoon 371 ( d ) in transactions be- 
tioeen corporations of the same system 
group. If property was acquired by a 
corporation which is a member of a sys¬ 
tem group, from a corporation which is 
a member of the same system group, 
upon a transfer or distribution described 
in section 371 (d) (1), then as a general 
rule the basis of such property in the 
hands of the acquiring corporation is the 
basis which such property would have 
had in the hands of the transferor if 
the transfer or distribution had not been 
made. 

Except as otherwise indicated in this 
section, this rule will apply equally to 
cases in which the consideration for the 
property acquired consists of stock or 
securities, money, and other property, or 
any of them, but it is contemplated that 
an ultimate true reflection of income will 
be obtained in all cases, notwithstanding 
any peculiarities in form which the vari¬ 
ous transactions may assume. See the 
example in section 19.371-5. 

An exception to this general rule is 
provided for in case the property ac¬ 
quired consists of stock or securities is¬ 
sued by the corporation from which such 
stock or securities were received. If such 
stock or securities were the sole consid¬ 
eration for the property transferred to 


the corporation issuing such stock or se¬ 
curities, then the basis of the stock or 
securities shall be (1) the same as the 
basis (adjusted to the time of the trans¬ 
fer) of the property transferred for such 
stock or securities, or (2) the fair market 
value of such stock or securities at the 
time of their receipt, whichever is the 
lower: If such stock or securities consti¬ 
tuted only part consideration for the 
property transferred to the corporation 
issuing such stock or securities, then the 
basis shall be an amount which bears the 
same ratio to the basis of the property 
transferred as the fair market value of 
such stock or securities on their receipt 
bears to the total fair market value of 
the entire consideration received, except 
that the fair market value of such stock 
or securities at the time of their receipt 
shall be the basis therefor, if such value 
is lower than such amount. 

Example: Suppose the A Corporation 
has property with an adjusted basis of 
$600,000 and in an exchange in which 
section 371(d) (1) is applicable, trans¬ 
fers such property to the B Corporation 
in exchange for a total consideration of 
$1,000,000, consisting of (1) cash in the 
amount of $100,000, (2) tangible property 
having a fair market value of $400,000 
and an adjusted basis in the hands of the 
B Corporation of $300,000, and (3) stock 
or securities issued by the B Corporation 
with a par value and a fair market value 
as of the date of their receipt in the 
amount of $500,000. The basis to the B 
Corporation of the property received by 
it is $600,000, which is the adjusted basis 
of such property in the hands of the A 
Corporation. The basis to the A Corpo¬ 
ration of the assets (other than cash) 
received by it is as follows: Tangible 
property, $300,000, the adjusted basis of 
such property to the B Corporation, the 
former owner; stock or securities issued 
by the B Corporation, $300,000, an 
amount equal to 500.000/1,000.000ths of 
$600,000. 

Suppose that the property of the A 
Corporation transferred to the B Corpo¬ 
ration had an adjusted basis of $1,100,000 
instead of $600,000, and that all other 
factors in the illustration in the preced¬ 
ing paragraph remain the same. In 
such case the basis to the A Corporation 
of the stock or securities in the B Corpo¬ 
ration is $500,000, which was the fair 
market value of such stock or securities 
at the time of their receipt by the A 
Corporation, and not the amount estab¬ 
lished as 500,000/1,000,OOOths of $1,100,- 
000, or $550,000.* 

Sec. 373. Definitions. 

As used In this supplement— 

(a) The term “order of the Securities and 
Exchange Commission** means an order (1) 
issued after May 28. 1938, and prior to 
January 1, 1940 by the Securities and Ex¬ 
change Commission to effectuate the provi¬ 
sions of section 11 (b) of the Public UtUity 
Holding Company Act of 1935. 49 Stat. 820 
(U.S.C., Supp. in. Title 15, §79 (b)), or 

(2) issued by the Commission subsequent to 
December 31, 1939, in which it is expressly 
stated that an order of the character speci¬ 
fied in clause (1) is amended or supple¬ 


mented, and (3) which has become final 
in accordance with law. (See amendment 
of this subsection by section 221 of Revenue 
Act of 1939, set forth below.) 

(b) The terms “registered holding com¬ 
pany”, “holding-company system**, and as¬ 
sociate company*’ shall have the meaning 
assigned to them by section 2 of the public 
UtUity Holding Company Act of 1935 
49 Stat. 804 (U.S.C., Supp. m. Title 15 
§ 79 (b), (c)). 

(c) The term “majority-owned subsidiary 
company” of a registered holding company 
means a corporation, stock of which, repre¬ 
senting in the aggregate more than 50 per 
centum of the total combined voting power 
of all classes of stock of such corporation 
entitled to vote (not Including stock which 
is entitled to vote only upon default or non¬ 
payment of dividends or other special cir¬ 
cumstances) is owned wholly by such ro¬ 
istered holding company, or partly by such 
registered holding company and partly by 
one or more majority-owned subsidiary 
companies thereof, or by one or more ma¬ 
jority-owned subsidiary companies of such 
registered holding company. 

(d) The term “system group” means one 
or more chains of corporations connected 
through stock ownership with a common 
parent corporation if — 

(1) At least 90 per centum of each class 
of the stock (other than stock which is 
preferred as to both dividends and assets) 
of each of the corporations (except the com¬ 
mon parent corporation) is owned directly 
by one or more of the other corporations; 
and 

(2) The common parent corporation owns 
directly at least 90 per centum of each clnss 
of the stock (other than stock which is pre¬ 
ferred as to both dividends and assets / of 
at least one of the other corporations; and 

(3) Each of the corporations is either a 
registered holding company or a majorttv- 
owmed subsidiary company. 

(e) The term “nonexempt property'' 
means— 

(1) Any consideration in the form of a 
cancellation or assumption of debts or other 
liabilities (including a continuance of en¬ 
cumbrances subject to which the property 
was transferred); 

(2) Short-term obligations (including 
notes, drafts, bills of exchange, and bankers* 
acceptances) having a maturity at the time 
of issuance of not exceeding twenty-four 
months, exclusive of days of grace; 

(3) Securities issued or guaranteed as to 
principal or interest by a government or sub¬ 
division thereof (Including those issued by 
a corporation which is an instrumentality of 
a government or subdivision thereof); 

(4) Stock or securities which were ac¬ 
quired after February 28, 1938, unless such 
stock or securities (other than obligations 
described as nonexempt property in para¬ 
graph (2) or (3)) were acquired in obedience 
to an order of the Securities and Exchange 
Commission: 

(5) Money, and the right to receive money 
not evidenced by a security other than an 
obligation described as nonexempt property 
in paragraph (2) or (3). 

(f) The term “stock or securities” means 
shares of stock in any corporation cer¬ 
tificates of stock or interest in any corpora¬ 
tion. notes, bonds, debentures, and evidences 
of indebtedness (including any evidence <*f 
an interest in or right to subscribe to or 
purchase any of the foregoing). 

Sec. 221. Extension of time of orders 07 
Securities and Exchange Commission. 
(Revenue Act of 1939.) 

(a) Section 373 (a) of the Internal Reve¬ 
nue Code (relating to the definition of orders 
of the Securities and Exchange Commission 
with respect to which Supplement R applies) 
Is amended to read as follows: 

“(a) The term 'order of the Securities and 
Exchange Commission* means an order (1) 
issued after May 28. 1938. and prior to Janu¬ 
ary 1, 1941, by the Securities and Exchange 
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Commission to effectuate the provisions of 
section 11 (b) of the Public Utility Holding 
Company Act of 1935, 49 Stat. 820 (Ufl.C., 
Supr in. Title 15. § 79 (b)). or (2) issued 
by the Commission subsequent to December 
31 1040. in which it is expressly stated that 
an erder of the character specified in clause 
(1) is amended or supplemented, and (3) 
which has become final in accordance with 
law." 

(bi The amendment made by subsection 
<al shall be applicable to taxable years begin¬ 
ning after December 31, 1938. 

§ 19.373-1 Definitions .— 

(a) “Order of the Securities and Ex¬ 
change Commission An order of the 
Securities and Exchange Commission as 
defined in section 373 (a) must be issued 
after May 28, 1938 (the date of the en¬ 
actment of the Revenue Act of 1938), 
and must be issued under the authority 
of section 11 (b) or 11 (e) of the Public 
Utility Holding Company Act of 1935 to 
effectuate the provisions of section 11 (b) 
of such Act (or must amend or supple¬ 
ment an order so issued and expressly 
state that it amends or supplements such 
an order). In all cases the order must 
have become final in accordance with 
law; i. e.. it must be valid, outstanding, 
and not subject to further appeal. See 
further sections 373 (a) and 371 (f). 
Section 11 (b) of the Public Utility Hold¬ 
ing Company Act of 1935 provides: 

(b) It shall be the duty of the Commis- 
sioi.. as soon as practicable after January 

1, 1938: 

(1) To require by order, after notice and 

opportunity for hearing, that each registered 
holding company, and each subsidiary com¬ 
pany thereof, shall take action as the 

Commission shall find necessary to limit the 
operations of the holding-company system 
of which such company is a part to a single 
icti jjrated public-utility system, and to such 
other businesses as arc reasonably incidental, 
or economically necessary or appropriate to 
the operations of such integrated public- 
utility system: Provided, however, That the 
Commission shall permit a registered hold¬ 
ing company to continue to control one or 
more additional integrated public-utility 
systems. If, after notice and opportunity for 
hearing, it finds that— 

(A) Each of such additional systems can¬ 
not be operated as an independent system 
without the loss of substantial economies 
' Inch can be secured by the retention of 
control by such holding company of such 
Bystem; 

(B) All of such additional systems are 
located in one State, or in adjoining States, 
or In a contiguous foreign country; and 

(C) The continued combination of such 
systems under the control of such holding 
company is not so large (considering the 
Mate of the art and the area or region af¬ 
fected) as to impair the advantages of local¬ 
ized management, efficient operation, or the 
effectiveness of regulation. 

Tiie Commission may permit as reasonably 
Incidental, or economically necessary or ap¬ 
propriate to the operations of one or more 
integrated public-utility systems the reten¬ 
tion of an interest in any business (other 
than the business of a public-utility com¬ 
pany as such) which the Commission shall 
find necessary or appropriate in the public 
interest or for the protection of Investors 
or consumers and not detrimental to the 
proper functioning of such system or sys- 

(2) To require by order, after notice and 
opportunity for hearing, that each registered 
holding company, and each subsidiary com¬ 
pany thereof, shall take such steps as the 
Commission shall find necessary to ensure 


that the corporate structure or continued ex¬ 
istence of any company in the holding-com¬ 
pany system does not unduly or unnecessarily 
complicate the structure, or unfairly or in¬ 
equitably distribute voting power among se¬ 
curity holders, of such holding-company sys¬ 
tem. In carrying out the provisions of this 
paragraph the Commission shall require each 
registered holding company (and any com¬ 
pany in the same holding-company system 
with such holding company) to take such 
action as the Commission shall find necessary 
in order that such holding company shall 
cease to be a holding company with respect 
to each of its subsidiary companies which 
itself has a subsidiary company which is a 
holding company. Except for the purpose of 
fairly and equitably distributing voting power 
among the security holders of such company, 
nothing in this paragraph shall authorize the 
Commission to require any change in the 
corporate structure or existence of any com¬ 
pany which is not a holding company, or of 
any company whose principal business is 
that of a public-utility company. 

The Commission may by order revoke or 
modify any order previously made under this 
subsection, if, after notice and opportunity 
for hearing, it finds that the conditions upon 
which the order was predicated do not exist. 
Any order made under this subsection shall 
be subject to judicial review as provided in 
section 24. 

Section 11 (e) of the Public Utility 
Holding Company Act of 1935 provides: 

(e) In accordance with such rules and reg¬ 
ulations or order as the Commission may 
deem necessary or appropriate In the public 
interest or for the protection of Investors or 
consumers, any registered holding company 
or any subsidiary company of a registered 
holding company may. at any time after Jan¬ 
uary 1. 1936, submit a plan to the Commis¬ 
sion for the divestment of control, securi¬ 
ties, or other assets, or for other action 
by such company or any subsidiary com¬ 
pany thereof for the purpose of enabling 
such company or any subsidiary company 
thereof to comply with the provisions of 
subsection (b). If. after notice and op¬ 
portunity for hearing, the Commission shall 
find such plan, as submitted or as modi¬ 
fied. necessary to effectuate the provisions 
of subsection (b) and fair and equitable 
to the persons affected by such plan, the 
Commission shall make an order approving 
such plan; and the Commission, at the re¬ 
quest of the company, may apply to a court, 
in accordance with the provisions of subsec¬ 
tion (f) of section 18. to enforce and carry 
out the terms and provisions of such plan. 
If. upon any such application, the court, after 
notice and opportunity for hearing, shall ap¬ 
prove such plan as fair and equitable and as 
appropriate to effectuate the provisions of 
section 11 . the court as a court of equity may. 
to such extent as it deems necessary for the 
purpose of carrying out the terms and provi¬ 
sions of such plan, take exclusive Jurisdiction 
and possession of the company or companies 
and the assets thereof, wherever located; and 
the court shall have Jurisdiction to appoint a 
trustee, and the court may constitute and 
appoint the Commission as sole trustee, to 
hold or administer, under the direction of 
the court and in accordance with the plan 
theretofore approved by the court and the 
Commission, the assets so possessed. 

(b) “Registered holding company ” 
“holding-company system ” and “associ¬ 
ate company” Under section 5 of the 
Public Utility Holding Company Act of 
1935 any holding company may register 
by filing with the Securities and Ex¬ 
change Commission a notification of 
registration, in such form as the Com¬ 
mission may by rules and regulations 
prescribe as necessary or appropriate in 
the public interest or for the protection 
of investors or consumers. A holding 


company shall be deemed to be regis¬ 
tered upon receipt by the Securities and 
Exchange Commission of such notifica¬ 
tion of registration. The term “regis¬ 
tered holding company” as used in these 
regulations means a holding company 
whose notification of registration has 
been so received ahd whose registration 
is still in effect under section 5 of the 
Public Utility Holding Company Act of 
1935. Under section 2 (a) (7) of the 
Public Utility Holding Company Act of 
1935, a corporation is a holding company 
(unless it is declared not to be such 
by the Securities and Exchange Com¬ 
mission). if such corporation directly or 
indirectly owns, controls, or holds with 
power to vote 10 percent or more of the 
outstanding voting securities of a 
public-utility company (i. e., an electric 
utility company or a gas utility company 
as defined by such Act) or of any other 
holding company. A corporation is also 
a holding company if the Securities and 
Exchange Commission determines, after 
notice and opportunity for hearing, that 
such corporation directly or indirectly 
exercises (either alone or pursuant to 
an arrangement or understanding with 
one or more other persons) such a con¬ 
trolling influence over the management 
or policies of any public-utility company 
(i. e., an electric utility company or a 
gas utility company as defined by such 
Act) or holding company as to make it 
necessary or appropriate in the public 
interest or for the protection of inves¬ 
tors or consumers that such corporation 
be subject to the obligations, duties, and 
liabilities imposed upon holding com¬ 
panies by the Public Utility Holding 
Company Act of 1935. An electric 
utility company is defined by section 2 
(a) (3) of the Public Utility Holding 
Company Act of 1935 to mean a com¬ 
pany which owns or operates facilities 
used for the generation, transmission, 
or distribution of electrical energy for 
sale, other than sale to tenants or em¬ 
ployees of the company operating such 
facilities for their own use and not for 
resale: and a gas utility company is de¬ 
fined by section 2 (a) (4) of such Act 
to mean a company which owns or oper¬ 
ates facilities used for the distribution 
at retail (other than distribution only 
in enclosed portable containers, or dis¬ 
tribution to tenants or employees of the 
company operating such facilities for 
their own use and not for resale) of 
natural or manufactured gas for heat, 
light, or power. However, under certain 
conditions the Securities and Exchange 
Commission may declare a company not 
to be an electric utility company or a gas 
utility company, as the case may be. in 
which event the company shall not be 
considered an electric utility company 
or a gas utility company. 

The term “holding-company system” 
has the meaning assigned to it by sec¬ 
tion 2 (a) (9) of the Public Utility Hold¬ 
ing Company Act of 1935, and hence 
means any holding company, together 
with all its subsidiary companies (L e., 
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subsidiary companies within the mean¬ 
ing of section 2 (a) (8) of such Act, 
which in general include all companies 
10 percent of whose outstanding voting 
securities is owned directly or indirectly 
by such holding company) and all mu¬ 
tual service companies of which such 
holding company or any subsidiary com¬ 
pany thereof is a member company. 
The term “mutual service company** 
means a company approved as a mutual 
service company under section 13 of the 
Public Utility Holding Company Act of 
1935. Tile term “member company’* is 
defined by section 2 (a) (14) of such Act 
to mean a company which is a member 
of an association or group of companies 
mutually served by a mutual service 
company. 

The term “associate company” has the 
meaning assigned to it by section 2 (a) 
(10) of the Public Utility Holding Com¬ 
pany Act of 1935, and hence an associate 
company of a company is any company 
in the same holding-company system 
with such company. 

(c) “ Majority -owned subsidiary com¬ 
pany.” The term “majority-owned sub¬ 
sidiary company*’ is defined in section 
373 (c). Direct ownership by a reg¬ 
istered holding company of more than 
50 percent of the specified stock of an¬ 
other corporation is not necessary to 
constitute such corporation a majority- 
owned subsidiary company. To illus¬ 
trate, if the H Corporation, a registered 
holding company, owns 51 percent of the 
common stock of the A Corporation and 
31 percent of the common stock of the 
B Corporation, and the A Corporation 
owns 20 percent of the common stock of 
the B Corporation (the common stock in 
each case being the only stock entitled 
to vote), both the A Corporation and the 
B Corporation are majority-owned sub¬ 
sidiary companies. 

(d) “System group ” The term “sys¬ 
tem group” is defined in section 373 (d) 
to mean one or more chains of corpora¬ 
tions connected through stock owner¬ 
ship with a common parent corporation, 
if at least 90 percent of each class of 
stock (other than stock preferred as to 
both dividends and assets) of each of 
the corporations (except the common 
parent corporation) is owned directly 
by one or more of the other corporations 
and the common parent corporation 
owns directly at least 90 percent of each 
class of such stock of at least one of 
the other corporations; but no corpora¬ 
tion is a member of a system group if 
it is not either a registered holding com¬ 
pany or a majority-owned subsidiary 
company. It is to be observed that while 
the type of stock which must be at least 
90 percent owned for the purpose of this 
definition (i. e., stock not preferred as 
to both dividends and assets) may be 
different from the voting stock which 
must be more than 50 percent owned for 
the purpose of the definition of a ma¬ 
jority-owned subsidiary company under 


section 373 (c), yet as a general rule both 
types of ownership tests must be met 
under section 373 (d), since a corpora¬ 
tion. in order to be a member of a sys¬ 
tem group, must also be a registered 
holding company or a majority-owned 
subsidiary company. 

(e) “Nonexempt property” The term 
“nonexempt property” is defined by sec¬ 
tion 373 (e) to include— 

(1) The amount of any consideration 
in the form of a cancellation or assump¬ 
tion of debts or other liabilities (includ¬ 
ing a continuance of encumbrances 
subject to which the property was trans¬ 
ferred). To illustrate, if in obedience to 
an order of the Securities and Exchange 
Commission the X Corporation, a regis¬ 
tered holding company, transfers prop¬ 
erty to the Y Corporation in exchange 
for property (not nonexempt property) 
with a fair market value of $500,000, the 
X Corporation receives $100,000 of non¬ 
exempt property, if for example, 

(A) The Y Corporation cancels $100,000 
of indebtedness owed to it by the X 
Corporation; 

(B) The Y Corporation assumes an in¬ 
debtedness of $100,000 owed by the X 
Corporation to another company, the A 
Corporation; or 

(C) Tlie Y Corporation takes over the 
property conveyed to it by the X Corpo¬ 
ration subject to a mortgage of $100,000. 

(2) Short-term obligations (including 
notes, drafts, bills of exchange, and 
bankers’ acceptances) having a maturity 
at the time of issuance of not exceeding 
24 months, exclusive of days of grace 

(3) Securities issued or guaranteed as 
to principal or interest by a government 
or subdivision thereof (including those 
issued by a corporation which is an in¬ 
strumentality of a government or sub¬ 
division thereof). 

( 4 ) Stock or securities which were ac¬ 
quired after February 28, 1938, unless 
such stock or securities Were acquired in 
obedience to an order of the Securities 
and Exchange Commission (as defined 
in section 373 (a)) and are not nonex¬ 
empt property within the meaning of 
section 373 (e) (2) or (3). 

(5) Money, and the right to receive 
money not evidenced by a security other 
than an obligation described as non¬ 
exempt property in section 373 (e) (2) 
or (3). The term “the right to receive 
money” includes, among other items, 
accounts receivable, claims for damages, 
and rights to refunds of taxes. 

(f) “ Stock or securities” The term 
“stock or securities” is defined in sec¬ 
tion 373 (f) for the purposes of sections 
371 to 373, inclusive. As therein de¬ 
fined the term includes voting trust cer¬ 
tificates and stock rights or warrants.* 

f Subparts D, E. and F < Personal Hold¬ 
ing Companies; Definitions; Mitigation of 
Effect of Limitation and Other Provi¬ 
sions in Income Tax Cases ) will appear 


in the issue for Saturday, February ? 
1940 .1 

[seal] Guy T. Helvering 

Commissioner of Internal Revenue. 

Approved. January 29, 1940. 

H. Morgenthau, Jr., 

Secretary of the Treasury. 

[P. R. Doc. 40—470; Filed, January 30, 1940' 
3:48 p. m.J 


TITLE 43—PUBLIC LANDS: INTERIOR 

CHAPTER HI—GRAZING SERVICE 

Regulations Under the Act of June 23, 

1938, for Leasing of State, County 0 r 

Privately Owned Lands in Grazing 

Districts 

The act of June 23, 1938 (52 Scat. 
1033), commonly known as the Pierce 
Act, authorizes the Secretary of the In¬ 
terior in his discretion to lease, at rates 
to be determined by him, any State, 
county, or privately owned lands chiefly 
valuable for grazing purposes and lying 
within the exterior boundaries of grazing 
districts created under the Taylor Graz¬ 
ing Act of June 28, 1934 (48 Stat. 1269), 
as amended, when, in his judgment, the 
leasing of such lands will promote the 
orderly use of the district and aid in con¬ 
serving the forage resources of the public 
lands therein. The following regula¬ 
tions are issued to carry out the purposes 
of the Pierce Act. 

1. Lands whtoh may be leased. When 
it is determined by the regional grazier 
that any State, county, or privately 
owned lands located within grazing dis¬ 
tricts are chiefly valuable for grazing, 
and are necessary to promote the orderly 
use, improvement, and development of 
grazing districts, steps should be taken 
to secure offers of leases of such lands 
from the owners thereof. 

2. Evidence of ownership required. 
Parties offering to lease lands to the 
United States under the provisions of this 
act will be required to furnish evidence 
of ownership as follows: 

a. Certificate of ownership for State 
or county lands. Where State and 
county lands are offered for lease, a 
certificate from the proper State or 
county official will be required showing 
that title to the lands is in the State or 
county and that the officer or agency of 
the State or county offering them for 
lease is empowered by the laws of such 
State to lease such lands. 

b. Certificate of ownership for private 
lands. Where privately owned lands are 
offered for lease the party offering them 
will be required to file with the local 
office of the Grazing Service certificates 
from the proper county officials certify¬ 
ing that the records of their offices show 
that the party offering the lands for lease 
is the record owner thereof, and includ¬ 
ing an itemized statement showing the 
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nature and extent of any liens, tax as¬ 
sessments, mortgages, or other encum¬ 
brances. 

3 . Form of lease. A form for use in 
the leasing of such lands is attached. 
This form is believed adaptable for use 
in all of the States within which grazing 
districts have been established under the 
Taylor Grazing Act and must be executed 
by the lessor in the manner prescribed 
by the laws of the State within which the 
lands leased are situated. No modifica¬ 
tions of the terms of the lease shall be 
marie without the approval of the Secre¬ 
tary of the Interior. 

4. Period of lease. Leases may be 
made for such periods as are deemed 
proper by the regional grazier in pro¬ 
moting a proper land-use program in 
connection with the public range, not to 
exceed, however, the 10-year period as 
limited by the Pierce Act, beginning with 
the date of the approval of such lease. 

5. Approval by Secietary. Local ne¬ 
gotiations for leasing of lands under this 
act will be carried on by the regional 
grazier, but the lease and any renewal 
thereof, will not be effective until ap¬ 
proved by the Secretary of the Interior. 
Upon such approval the lease should be 
recorded in the land records of the county 
in vhich the land is situated. 

6. Payment of rental. The carrying 
capacity of the lands will be taken into 
consideration by the regional grazier in 
negotiating the rental to be paid. Pay¬ 
ment of rentals will be made annually by 
the United States at the end of the period 
for which licenses or permits to graze on 
tlie lands involved have been granted, or 
as soon thereafter as the moneys col¬ 
lected by the United States from its li¬ 
censees or permitees for the use of such 
lands liave been appropriated by the 
Congress in accordance with the provi¬ 
sions of the Pierce Act, and made avail¬ 
able for such purpose, or moneys for the 
payment of such rentals have been made 
available through contributions under 
section 9 of the Taylor Grazing Act. 

7. Computation of fees. The aggre¬ 
gate of the grazing fees collected for the 
u of the lands leased under the provi¬ 
sions of the Pierce Act must be sufficient 
to insure a return to the United States 
of an amount equal to the aggregate of 
the rentals paid for such lands and the 
aggregate of the grazing fees collected for 
the use of all of the lands leased in any 
one State must be at least equal to the 
aggregate of the rentals paid in that 
State. 

8 Disposition of receipts. All moneys 
received by the Secretary of the Interior 
in the administration of lands leased un¬ 
der the Pierce Act will be deposited in 
the- Treasury of the United States as 
provided in section 4 of that act and will 
be available when appropriated by the 
Congress for the leasing of lands. Dis¬ 
tribution of such receipts, therefore, will 
not be made as provided in sections 10 
and 11 of the Taylor Grazing Act. 


9. Allocation of funds appropriated. 
Moneys received by the Secretary of the 
Interior in the administration of lands 
leased under the Pierce Act, when ap¬ 
propriated by the Congress, will be al¬ 
located to the budgets of the regional 
graziers for disbursement in accordance 
with that act and these regulations. 
Records of disbursements thereof will be 
maintained under existing procedure. 

10. Improvements by the United States 
on leased lands. The procedure in plac¬ 
ing improvements on any lands leased 
under the Pierce Act will be governed so 
far as practicable by the regulations con¬ 
tained in Circular W-159, approved by 
the .Department August 9. 1938. 

R. H. Rutledge, 

Director of Grazing. 

Approved, January 26, 1940. 

A. J. Wirtz, 

Under Secretary . 

Lease of Lands Under the Act 
of June 23, 1938 
LEASE 
between 


and 

THE UNITED STATES OF AMERICA 

This indenture of lease entered into in 

triplicate as of the_day of_ 

__ 19__, by and between_ 

-.of-county, of the 

State of __ whose address Is 

__ and for_heirs. 

executors, administrators, successors and as¬ 
signs, party of the first part, hereinafter 
called the Lessor, and the United States of 
America, party of the second part, herein¬ 
after called the Government, acting in this 
behalf by the Secretary of the Interior under, 
pursuant, and subject to the terms and pro¬ 
visions of the act of Congress approved June 
23, 1938 ( 52 Stat. 1033), entitled “An Act to 
provide for the leasing of State, county, and 
privately owned lands for the purpose of fur¬ 
thering the orderly use. improvement, and 
development of grazing districts”, referred to 
as the Act, which is made a part hereof: 

Witnesseth: That the parties hereto for 
the considerations hereinafter mentioned 
covenant and agree as follows: 

T. The Lessor hereby leases to the Gov¬ 
ernment the described tract or tracts of land 

situated in the county of __ 

State of-- and more particularly 

described as follows: 


to be used for the purposes stated in the Act: 

2. To have and to hold the said premises 
with their appurtenances for the term be¬ 
ginning __ and ending with 


3. This lease may. by agreement of both 
parties, be renewed for successive periods of 

_ years upon terms and conditions 

herein specified, provided that notice of in¬ 
tention to renew be given in writing to the 

Lessor at least-days before this lease 

or any renewal thereof would otherwise ex¬ 
pire. 

4. The Government shall pay the Lessor 

for the land leased hereunder, rent at the 
foUowing rate:_ 

Payment of rental shall be made annually 
at the end of the period for which licenses 
or permits to graze on the lands leased 
hereunder have been granted, or as soon 
thereafter as the moneys collected by the 


Government from its licensees or permittees 
for the use of said leased lands have been 
appropriated by the Congress, and made 
available for such purpose, or moneys for 
the payment of such rentals have been made 
available through contributions under sec¬ 
tion 9 of the act of June 28, 1934 (48 Stat. 
1269). 

5. The Government shall have the right 
during the existence of thi3 lease to erect 
and maintain thereon, or permit to be erected 
or maintained thereon, fences, corrals, water 
pipe lines, reservoirs, tanks, or other struc¬ 
tures necessary to the full enjoyment thereof 
for the purposes stated, which fixtures or 
structures so placed in or upon or attached 
to the said premises shall remain the prop¬ 
erty of the Government or its permittees or 
licensees, and shall be subject to removal 
therefrom, by the owners thereof, within 
_days immediately following the ter¬ 
mination of this lease or any renewals 
thereof. 

6. The Government may exercise the right 
to surrender and terminate this lease if. by 
reason of any change in the status of the title 
to the lands leased hereunder, during the 
term of this lease, or any renewals thereof, 
the lessor shall be unable to comply with the 
covenants and agreements herein. 

7. No member of or Delegate to Congress 
or Resident Commissioner shall be admitted 
to any share or part of this lease or to any 
benefit to arise therefrom, but this provi¬ 
sion shall not be considered to extend to this 
contract if made with a corporation for its 
general benefit. 

In witness whereof, the parties hereto have 
hereunto subscribed their names as of the 
date first above written. 

In presence of : 


(Address) 


Lessor. 

United States of America. 

By. 

Under Secretary of the Interior. 

(It Lessor is a corporation the following 
certificate shall be executed by the secretary 
or assistant secretary, and the corporate 
acknowledgment must be properly exe¬ 


cuted) : 

I.__ certify that I 

am the_Secretary of the corpora¬ 

tion named as Lessor in the attached lease: 
that-- who signed 


said lease on behalf of the Lessor, was then 

_1_ of said corporation: that said 

lease was duly signed for and in behalf of 
said corporation by authority of its governing 
body, and is within the scope of its corporate 
powers. 

_ (CORPORATE SEAL] 

(If Lessor is a State or county, a certificate 
that the lease was duly signed for and in 
behalf of the State or county must be signed 
by the proper officer thereof and attached 
hereto.) 


Individual Acknowledgment 

State of - 

County __ ss: 

Before me_ a 

__ in and for said County and State, 

on this _ day of _ 19__, 

personally appeared_ 

and_to me known 

to be the identical person (s). who executed 
the within and foregoing instrument, and 

acknowledged to me that-executed 

the same as_free and voluntary 

act and deed and for the purposes therein 
set forth. 

Witness my hand and official seal on the 
day and year above set forth. 

Notary Public. 

My Commission expires___ 19__. 
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Acknowledgment for Persons Who Sign 
by Mark 

State of_, 

County of __ ss: 

Before me. the undersigned, a Notary Pub¬ 
lic in and for said County and State, on this 
- day ofj -- 19.., per¬ 
sonally appeared __ 

to me known to be the Identical person who 
executed the within and foregoing instru¬ 
ment, and also__ to 

me known to be the identical person who 
executed the within and foregoing instru¬ 
ment by---mark in my 

presence and in the presence of_ 

-and-as wit¬ 
nesses and the said _ acknowl¬ 
edged to me that-executed the same 

as-free and voluntary act and 

deed for the uses and purposes therein set 
forth. 

Witness my hand and official seal on the 
day and year above set forth. 

Notary Public. 

My Commission expires__ 

19 —, 

Corporate Acknowledgment 

State of__ 

County __ ss: 

Before me, a Notary Public, in and for said 

County and State, on the _ day of 

-- 19.., personally appeared 

---to me known to be 

the identical person_who sub¬ 

scribed the name of the Lessor to the fore¬ 
going instrument as its_ 

and acknowledged to me that_he executed 

the same as the free and voluntary act and 
deed of such corporation for the uses and 
purposes therein set forth. 

Witness my hand and 6eal as such Notary 

Public this _ day of __ 

19--. 

Notary Public. 

My commission expires__ 

19— 

Certificate Covering Ownership of Land 
Intended To Be Leased to the United 
States of America for Grazing Purposes 

I,_____ 

(Name) (Register of 

..—.of 

Deeds. County Recorder or other officer) 

the County of-- State of_ 

__ hereby certify as follows: 

1. (a) That according to the official records 

of my office-is the owner of 

the following described lands: 


(b) That according to the official records 
of my office there are no outstanding leases 
of said property nor are there contracts cov¬ 
ering the lease, sale or other disposition of 
said property, except as follows: 


2. That according to the official records of 

my office and those of_ 

(Indicate title of offl- 

-- there 

oer, such as County Treasurer, etc.) 
are no outstanding liens, taxes, mortgages or 
other encumbrances against said land, except 
as follows: 


Witness my hand and official seal this 
-day of--- 194_ 


IP. R. Doc. 40-482; Piled. February 1, 1940; 
9:37 a. m.) 


Notices 


DEPARTMENT OF LABOR. 

Wage and Hour Division. 

Notice of Issuance of Special Certifi¬ 
cates for the Employment of Learners 

in the Apparel Industry 

Notice is hereby given that Special Cer¬ 
tificates for the employment of learners 
in the Apparel Industry at hourly wages 
lower than the minimum wage applicable 
under Section 6 of the Pair Labor Stand¬ 
ards Act of 1938 are issued ex parte under 
Section 14 of the said Act. Section 522.5 
(d) of Regulations Part 522, as amended, 
to the employers listed below effective 
February 2, 1940 until October 24, 1940, 
subject to the following terms: 

occupations, wage rates, and conditions 

The employment of learners in the Ap¬ 
parel Industry under these Certificates 
is limited to the following occupations, 
learning periods, and minimum wage 
rates: 

(1) A learner is a person who has had 
less than eight weeks experience in the 
past three years upon a stitching opera¬ 
tion in the Apparel Industry. 

(2) The employment of learners under 
these Certificates is limited to the opera¬ 
tion of stitching machines and for eight 
(8) weeks for any one learner. During 
this period, learners shall be paid at 
least 22 y*t per hour. If experienced 
workers are paid on a piece rate basis, 
the same piece rates shall be paid to the 
learners employed on similar work and 
they shall receive earnings on such piece 
rates if in excess of 22^ per hour, but 
in no case less than 22 y 2 t per hour. 

(3) These Special Certificates are 
issued on representations by the em¬ 
ployers that experienced stitching ma¬ 
chine operators are not available. 

(4) Any one of these Special Certifi¬ 
cates may be canceled as of the date of 
its issue if found that experienced work¬ 
ers were available when the Certificate 
was issued and may be canceled prospec¬ 
tively or as of the date of violation if 
found that any of its terms have been 
violated or that skilled workers have be¬ 
come available. 

(5) Under these Special Certificates, 
no learner shall be employed at a sub¬ 
minimum wage until and unless the Cer¬ 
tificate is posted and kept posted in a 
conspicuous place in the plant in which 
learners are employed. 

. NUMBER OF LEARNERS 

Not in excess of 5% of the total num¬ 
ber of stitching machine operators em¬ 
ployed in the plant may be employed 
under any of these Certificates, unless 
otherwise indicated hereinbelow opposite 
the employer’s name: 


NAME AND ADDRESS OF FIRM AND PRODl CT 

Highland Art Embroidery Co., Pitts¬ 
burgh, Pennsylvania (1 learner) (aprons 
and art needle work (stamped goods)! 

Signed at Washington, D. C. t this 1st 
day of February 1940. 

Merle D. Vincent, 
Authorized Representative 
of the Administrator. 

[F. R. Doc. 40-488; Filed. February l 1940 * 
12:44 p. m.J 


Notice of Issuance of Special Certifi¬ 
cates for the Employment qf Learn¬ 
ers in the Hosiery Industry 

Notice is hereby given that Special Cer¬ 
tificates for the employment of learners 
in the Hosiery Industry at hourly wages 
lower than the minimum wage applica¬ 
ble under Section 6 of the Fair Labor 
Standards Act of 1938 (Hosiery Wage 
Order) are issued to the employers listed 
below effective February 2, 1940. until 
September 18, 1940, subject to the fol¬ 
lowing terms: 

occupations and wage rates 

The employment of learners in the 
Hosiery Industry under these Certifiestes 
is limited to the following occupations, 
learning periods, and minimum wage 
rates: 

[Here follows, in the original docu¬ 
ment, a table identical with that ap¬ 
pearing on Page 3827 of the "Federal 
Register’ for Thursday, September 7, 
1939.] 

NUMBER OF LEARNERS 

Not in excess of 5% of the total num¬ 
ber of factory workers employed in the 
plant may be employed under any of 
these certificates, unless otherwise in¬ 
dicated hereinbelow. 

These Special Certificates are issued 
ex parte under Section 14 of the said Act, 
Section 522.5 (b) of Regulations Par. 
522, es amended. For fifteen days fol¬ 
lowing the publication of this notice the 
Administrator will receive detailed writ¬ 
ten objections to any of these Special 
Certificates and requests for hearing 
from interested persons. Upon due con¬ 
sideration of such objections as pro¬ 
vided for in said Section 522.5 (b), such 
Special Certificates, or any of them, may 
be canceled as of the date of their is¬ 
suance and if so canceled, reimburse¬ 
ment of all persons employed under such 
certificates must be made in any amount 
equal to the difference between the ap¬ 
plicable statutory minimum wage and 
any lesser wage paid such persons. 

NAME AND ADDRESS OF FIRM 

Garweb Full Fashioned Hosiery Co., 
Inc., Furlong, Bucks County, Pennsyl¬ 
vania (1 learner). 

Georgia Manufacturing Company, Co¬ 
lumbus, Georgia (2 learners). 
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Wm. G. Leininger Knitting Co.. Inc., 
Eshclman Plant, Mohnton, Pennsylvania 

(4 learners)’. 

Wm G. Leininger Knitting Co., Inc., 
Komet Plant, Mohnton, Pennsylvania 

(4 learners). 

Wm. G. Leininger Knitting Co., Inc., 
Wilton Plant, Mohnton, Pennsylvania 

(4 learners). 

Signed at Washington, D. C., this 1st 
day of February 1940. 

Merle D. Vincent, 
Authorized Representative, 
of the Administrator. 

IP. R. Doc. 40-489: Piled, February 1, 1940: 
12:44 p. m.l 


Notice of Issuance of Special Certifi¬ 
cates for the Employment of Learn¬ 
ers in the Textile Industry 

Notice is hereby given that Special 
Certificates for the employment of learn¬ 
ers in the Textile Industry at hourly 
wages lower than the minimum wage 
applicable under Section 6 of the Fair 
Labor Standards Act of 1938 are issued 
ex parte under Section 14 of the said 
Act and Section 522.5 (d) of Regulations 
Part 522, as amended, to the employers 
listed below effective February 2, 1940, 
until October 24, 1940, subject to the fol¬ 
lowing terms: 

occupations, wage rates, and conditions 

The employment of learners in the 
Textile Industry under these Certificates 
is limited to the following occupations, 
learning periods, and minimum wagfc 

rates: 

(1) A learner is a person who has had 
less than six (6) weeks experience in the 
aggregate in any of the learner occupa¬ 
tions listed below in any branch of the 
Textile Industry except tufted bed¬ 
spreads and curtains. 

»2) Learners may be employed under 
these Certificates only in the occupa¬ 
tions of machine operating, tending, fix¬ 
ing, and jobs immediately incidental 
thereto, but not in occupations similar 
to those performed by the following: 
sweepers, scrubbers, yard employees, 
watchmen, clerical workers and super¬ 
visors, timekeepers, machine cleaners, 
janitors, truckers, and employees en¬ 
gaged in similar work, and no learner 
shall be employed at less than the mini¬ 
mum rate for more than six (6) weeks. 

(3) No learner may be paid at a rate 
less than 25 cents an hour provided, how¬ 
ever, that if experienced workers Are paid 
on a piecework rate, learners shall be 
paid at least the same piecework rate and 
shall receive earnings on such rates if in 
excess of 25 cents per hour but in no 
event less than 25 cents per hour. 

(4) Experienced workers may not be 
employed at less than the minimum rate 
and no learner may be employed at less 
than the minimum rate unless hired 
when experienced workers were not 
available'. No learner may be employed 
under these Certificates until and unless 


a copy of the certificate is posted and 
kept posted in a conspicuous place in 
the plant in which learners are to be 
employed. 

(5) These Certificates expire October 
24, 1940 and are subject to cancelation 
sooner by the Administrator or his au¬ 
thorized representative for cause. These 
Certificates are issued on representations 
by the employers that experienced work¬ 
ers are not available and may be can¬ 
celed as of the date of issue if it is found 
that they were issued when experienced 
workers were available and may be can¬ 
celed prospectively or as of the date of 
violation if it is found that any of their 
terms have been violated or that ex¬ 
perienced workers have become available. 
A copy of the employer’s certificate 
must be available at all times for inspec¬ 
tion. Altering or attempting to alter any 
Certificate will render it invalid. 

NUMBER OF LEARNERS 

Not in excess of three (3) percent of 
the total number of persons in the learn¬ 
ers occupations herein described em¬ 
ployed in the plant may be employed 
under these Certificates unless otherwise 
indicated hereinbelow opposite the em¬ 
ployer’s name. 

NAME AND ADDRESS OF FIRM AND PRODUCT 

Lexington Silk Mills, Lexington. North 
Carolina. Rayon Piece Goods. 

Signed at Washington, D. C., this 1st 
day of February 1940. 

Merle W. Vincent, 
Authorized Representative 
of the Administrator. 

|F. R. Doc. 40-490; Filed. February 1, 1940; 

12:44 p. m.j 


CIVIL AERONAUTICS AUTHORITY. 

I Docket No. 1-408 (A)-ll 

In the Matter of the Petition of 
Braniff Airways. Incorporated; For 
an Order Fixing and Determining the 
Fair and Reasonable Rates of Com¬ 
pensation for the Transportation of 
Mail by Aircraft, the Facilities Used 
and Useful Therefor, and the Serv¬ 
ices Connected Therewith, Over 
Routes Nos. 9 and 15, Pursuant to 
Section 406 of the Civil Aeronautics 
Act of 1938. 

notice of hearing 

Hearing in the above-entitled pro¬ 
ceeding, now set for 10:00 o’clock a. m., 
on Monday, the 5th day of February. 
1940, will be held in Conference Room B 
of the Departmental Auditorium before 
Examiner R. J. Bartco. 

Dated, Washington, D. C„ February 1, 
1940. 

By the Authority. 

[seal] Paul J. Frizzell, 

Secretary. 

[F. ft. Doc. 40-486: Filed. February 1. 1940; 
12:36 p. m.J 


FEDERAL COMMUNICATIONS COM- 
MISSION. 

[Docket No. 5789) 

In re Application of J. D. Falvey (New) 

Dated, August 14, 1939; for construction 
permit; class of service, broadcast; 
class of station, broadcast; location, 
Ottumwa, Iowa; operating assignment 
specified; frequency , 1210 kc.; power, 
100 w. night; 100 w. day; hours of op¬ 
eration, unlimited 

[File No. B4-P-2499] 

NOTICE OF HEARING 

You are hereby notified that the Com¬ 
mission has examined the above de¬ 
scribed application and has designated 
the matter for hearing for the following 
reasons: 

1. To determine the financial, techni¬ 
cal and other qualifications of the appli¬ 
cant to construct and operate the pro¬ 
posed station. 

2. To determine the nature and char¬ 
acter of the service proposed to be ren¬ 
dered. 

3. To determine the nature, extent and 
the effect of electrical interference which 
would result should the proposed sta¬ 
tion operate simultaneously with Stations 
KGLO. KFJB, and the station proposed 
by the pending application of Louis R. 
Spiwak and Maurice R. Spiwak, doing 
business as L and M Broadcasting Com¬ 
pany (B4-P-2498). 

4. To determine whether public in¬ 
terest, convenience and necessity would 
be served by the granting of the applica¬ 
tion of J. D. Falvey (B4-P-2499) or the 
application of Louis R. Spiwak and Mau¬ 
rice R. Spiwak (B4-P-2498). 

The application involved herein will 
not be granted by the Commission unless 
the issues listed above are determined in 
favor of the applicant on the basis of a 
record duly and properly made by means 
of a formal hearing. 

The applicant is hereby given the op¬ 
portunity to obtain a hearing on such 
issues by filing a written appearance in 
accordance with the provisions of Sec¬ 
tion 1.382 (b) of the Commission’s Rules 
of Practice and Procedure. Persons 
other than the applicant who desire to 
be heard must file a petition to intervene 
in accordance with the provisions of Sec¬ 
tion 1.102 of the Commission's Rules of 
Practice and Procedure. 

The applicant’s address is as follows: 

J. D. Falvey, 

59 S. Gifford St. 

Elgin, Illinois. 

Dated at Washington, D. C., January 
31, 1940. 

By the Commission. 

[seal! * T. J. Slowie, 

Secretary, 

IF. R. Doc. 40-491; Filed, February 1, 1940; 

12:57 p. m.j 
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[Docket No. 5809] 

In re Application of Louis R. Spiwak & 
Maurice R. Spiwak, d/b as L & M 
Broadcasting Co. (New) 

Dated, August 21, 1939; for construction 
permit; class of service, broadcast; 
class of station, broadcast; location . 
Ottumwa . Iowa; operating assignment 
specified: Frequency, 1210 kc.; power 
100 w. night; 250 w. day; hours of 
operation, unlimited 

(File No. B4—P-2498] 

NOTICE OF HEARING 

You are hereby notified that the Com¬ 
mission has examined the above de¬ 
scribed application and has designated 
the matter for hearing for the following 
reasons: 

1. To determine the financial, techni¬ 
cal and other qualifications of the appli¬ 
cant to construct and operate the 
proposed station. 

2. To determine the nature and char¬ 
acter of the program and technical serv¬ 
ice proposed to be rendered. 

3. To determine the nature, extent and 
effect of any electrical interference which 
would result should the proposed station 
operate simultaneously with Stations 
KGLO, KFJB and the station proposed 
by the pending application of J. D. Falvey 
(B4—P-2499). 

4. To determine whether public inter¬ 
est, convenience and necessity would be 
served by the granting of the application 
of the L & M Broadcasting Company 
(B4-P-2498) or the application of J. D. 
Falvey (B4-P-2499). 

The application involved herein will 
not be granted by the Commission unless 
the issues listed above are determined in 
favor of the applicant on the basis of a 
record duly and properly made by means 
of a formal hearing. 

The applicant is hereby given the 
opportunity to obtain a hearing on such 
issues by filing a written appearance in 
accordance with the provisions of Sec¬ 
tion 1.382 (b) of the Commission’s Rules 
of Practice and Procedure. Persons 
other than the applicant who desire to be 
heard must file a petition to intervene 
in accordance with the provisions of Sec¬ 
tion 1.102 of the Commission’s Rules of 
Practice and Procedure. 

The applicant’s address is as follows: 

Louis R. Spiwak & Maurice R. 
Spiwak. d/b as L & M Broadcast¬ 
ing Co., 

236 East Main St., 

Ottumwa, Iowa. 

Dated at Washington, D. C.. January 
31, 1940. 

By the Commission. 

[seal] T. J. Slowie, 

Secretary. 

[F. R. Doc. 40—492; Filed, February 1, 1940; 

12:57 p. m.] 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 31st day of January, A. D. 1940. 

(File No. 46-2021 

In the Matter of The United Light and 
Power Company 

notice of and order for hearing 

An application pursuant to the Public 
Utility Holding Company Act of 1935, 
having been duly filed with this Commis¬ 
sion by the above-named party; 

It is ordered, That a hearing on such 
matter under the applicable provisions 
of said Act and the rules of the Commis¬ 
sion thereunder be held on February 16, 
1940, at 10:00 o’clock in the forenoon of 
that day, at the Securities and Exchange 
Building, 1778 Pennsylvania Avenue NW., 
Washington, D. C. On such day the 
hearing-room clerk in room 1102 will 
advise as to the room where such hearing 
will be held. At such hearing, if in 
respect of any declaration, cause shall be 
shown why such declaration shall become 
effective. 

It is further ordered, That Robert P. 
Reeder or any other officer or officers of 
the Commission designated by it for that 
purpose shall preside at the hearings in 
such matter. The officer so designated 
to preside at any such hearing is hereby 
authorized to exercise all powers granted 
to the Commission under section 13 (c) 
of said Act and to a trial examiner under 
the Commission’s Rules of Practice. 

Notice of such hearing is hereby given 
to such declarant or applicant and to 
any other person whose participation in 
such proceeding may be in the public in¬ 
terest or for the protection of investors 
or consumers. It is requested that any 
person desiring to be heard or to be ad¬ 
mitted as a party to such proceeding 
shall file a notice to that effect with the 
Commission on or before February 13, 
1940. 

The matter concerned herewith is in 
regard to an application pursuant to Sec¬ 
tions 10 (a) (1) and 12 (c) of the Act 
and Rules U-10A-1 and U-12C-1 there¬ 
under, by The United Light and Power 
Company for authority to invest funds 
now held in its treasury in an amount 
not to exceed $2,000,000 for the purchase 
in the open market, or at private sale (at 
prices not exceeding the market on the 
day of purchase), of the following se¬ 
curities of which the applicant is the 
issuer, and/or securities of certain of its 
subsidiary holding companies: 

United Light and Railways Company 
(Maine) (a predecessor company) Six 
Per Cent Debenture Bonds, Series A, due 
January 1, 1973; 


The United Light and Power Company 
Debentures, Series of 1924, dll ; 

May 1, 1974; 

The United Light and Power Company 
Debentures. 6% Series of 1925, due No¬ 
vember 1, 1975; 

The United Light and Railways Com¬ 
pany Debentures. 5 ! / 2 % Series of 1927 
due August 1, 1952; 

Continental Gas & Electric Corpora¬ 
tion Debentures, 5% Series A, due Feb¬ 
ruary 1, 1958; 

The United Light and Railways Com¬ 
pany Prior Preferred Stock, cumulative, 
$100 par value 
7% first series. 

6.36% series of 1925. 

6% series of 1928. 

Continental Gas & Electric Corpora¬ 
tion Prior Preference Stock, 7% cumu¬ 
lative, $100 par value. 

Of the foregoing securities proposed 
to be purchased by applicant, any secu¬ 
rities purchased of which it is the issuer, 
will be retired and the amount now out¬ 
standing will be reduced by the principal 
amount of securities acquired. Of the 
securities which applicant will purchase 
of the aforenamed subsidiary holding 
companies, such securities will be ac¬ 
quired as additional investments in said 
subsidiary companies and will decrease 
the amount of such securities outstand¬ 
ing in the hands of the public by the 
respective amounts acquired. 

By the Commission. 

I seal! Francis P. Brassor, 

Secretary . 

[F. R. Doc. 40-485; Filed. February 1. 1940; 

12:06 p. m.l 


United States of America — Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., on 
the 31st day of January, A. D. 1940. 

(File No. 67-31 

In the Matter of The United Light and 
Power Company 

NOTICE OF FILING OF DECLARATION 

Notice is hereby given that The United 
Light and Power Company, a registered 
holding company, has filed a declaration 
with this Commission pursuant to Rule 
U-12B-1 promulgated under the Public 
Utility Holding Company Act of 1935. re¬ 
lating to a proposed donation and capital 
contribution by said The United Light 
and Power Company of $565,000 to Iowa 
City Light and Power Company, a wholly- 
owned subsidiary of said declarant. Said 
declaration states that the money so con¬ 
tributed to the capital of Iowa City Light 
and Power Company will be used by that 
company for the construction of addi¬ 
tions to its utility plant. The principal 








565 


FEDERAL REGISTER, Friday , February 2, 1940 


Item of construction is an estimated ex¬ 
penditure of $514,830 for the installation 
of a new 5.000 kw turbo-generator and 
boiler plant together with auxiliary 
equipment necessary for the aforesaid 

Installation. 

Said The United Light and Power 
Company has requested that the Com¬ 
mission permit such declaration to be¬ 
come effective on the 8th day of Febru¬ 
ary. 1940, as to $100,000 of said proposed 
donation and capital contribution. 

Pursuant to the provisions of Rule 
U-12B-1, said declaration will become 


effective on the 19th day of February. 
1940, unless prior to that date the Com¬ 
mission shall issue an order for hearing 
on such declaration, or unless the Com¬ 
mission shall grant the aforesaid request 
of said declarant and permit such decla¬ 
ration to become effective as to $100,000 
on the 8th day of February, 1940. 

Notice is given to States, State com¬ 
missions, State securities commissions, 
municipalities, and other political sub¬ 
divisions of a State, to consumers and se¬ 
curity holders, and to representatives of 
consumers or of security holders, and to 


all other persons, of the filing of the 
aforesaid declaration, and any request 
that a hearing be held with respect to 
said declaration, shall be filed with the 
Commission not later than February 6, 
1940. Any such request for hearing shall 
include a statement of reasons why such 
hearing is requested. 

Pursuant to direction of the Commis¬ 
sion. 

[seal! Francis P. Brassor. 

Secretary. 

[F. R. Doc. 40-484; Filed, February 1. 1940; 

12:06 p. m.J 


























